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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They mzy 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws admini- 
stered by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported 
and the court cases published herein will be found at end of each 
monthly issue, and the cumulative yearly Index-Digest and 
Subject Index, lists of decisions reported, statutes, orders, etc., 
construed, and statistical and other tables will be found at the 
end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U.S. Government Printing Office, Washington 25, D.C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 2649) 


In re MARTIN Dairy Propucts Co. AMA Doc. No. 18-1. Decided 
January 2, 1951. 


Denial of Petition for Interim Relief 


Handler’s petition attacking the validity of provisions of Order No. 18 re- 
quiring the petitioner to pay the market administrator for the order the 
amounts due from the petitioner to the producers delivering milk to it, 
and requesting that the protested requirement be suspended pending the 
outcome of the proceeding, denied, since the application for interim relief 
does not make any showing of irreparable damage and advances no 
grounds for petitioner’s contention that it should not await adjudication 
on the merits.* 


Mr. R. T. Cochran, of Nashville, Tennessee, for petitioner. Mr. John M. 
Durbin for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING INTERIM RELIEF 

This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
(7 U. S. C. 601 et seq.). The petitioner is a handler under Order 
No. 18 regulating the handling of milk in the Memphis, Tennessee, 
marketing area. The petition filed attacks the validity of provisions 
of the order requiring the petitioner to pay to the market admin- 
istrator for the order the amounts due from the petitioner to the 
producers delivering milk to it. The petition contends that the 
Secretary is without power to change the historical custom of a 
handler paying his producers directly, and there is also a claim 
that the evidence in the hearing record upon which the contested 
provisions were promulgated does not support their issuance. 

The petitioner also filed an application for interim relief. An 
answer to the application was filed by the Assistant Administrator, 
Production and Marketing Administration, on December 15, 1950. 
The application alleges that the petitioner will be irreparably in- 
jured if the terms of the order in issue are not suspended pending 
final determination upon the merits. In brief, the application re- 
lates that the petitioner needs a continuous supply of the highest 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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quality milk, that its business is expanding, that it must seek new 
producers and replace producers who drop out of the market, that 
it has succeeded in meeting its needs only by paying the closest 
attention to its business relationships with producers including 
prompt correction of any errors in payments, that the key to its 
relationships with producers is the payment to producers by the 
petitioner of the amounts due for milk delivered and that the 
order provisions taking away direct payment will impede, hamper 
and injure the petitioner in its relationships with producers and 
thus adversely affect its business. 

At this stage of the proceeding, the legality of the order pro- 
visions is not decided. We are concerned only with the question 
as to whether the petitioner will be irreparably damaged by com- 
pliance with the disputed provisions pending a decision upon the 
merits. The petitioner’s application is not persuasive that the peti- 
tioner will be so damaged. The situation is quite similar to that 
in In re Babcock Dairy Co. et al., 9 A. D. 567 (May 8, 1950), 
where, after oral argument, interim relief was denied in a proceed- 
ing contesting the validity of provisions of Order No. 30 requiring 
payments for producer milk to a cooperative association of pro- 
ducers rather than to the producers individually. 

The application for interim relief is denied. 


(No. 2650) 


In re ORRVILLE MILK CONDENSING COMPANY. AMA Doc. No. 
75-43. Decided January 2, 1951. 


Dismissal — Consent of Parties 
Petition filed herein is dismissed and the proceeding terminated by consent 
of parties. 


Mr. Karl P. Spencer, of Saint Louis, Missouri, and Walter and Haverfield, 
of Cleveland, Ohio, for petitioner. Mr. Julius C. Krause for Production 
and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


At the request of the petitioner which is not opposed by the 
respondent, the petition filed herein is dismissed and the proceed- 
ing terminated. 


(No. 2651) 


In re HYGIENIC DAIRY COMPANY, NORTHERN MILK CORPORATION, 
AND IRONA CREAMERIES, INC. AMA Doc. Nos. 27-89, 27-90 and 
27-92. Decided January 3, 1951, 








No. 2652 WEILLER AND WEILLER COMPANY 3 
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Dismissal of Petition for Reconsideration 


Where petition for reconsideration of the prior order shows that the points 
raised were covered in the arguments, written and oral, and it does not 
show that the prior decision and order are erroneous, the petition for 
reconsideration is dismissed.* 


Poletti, Diamond, Freidin & Mackay, of New York, N. Y., for petitioners. 
Mr. Julius C. Krause for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under 8c(15) (A) of the Agricultural Adjust- 
ment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seq.), a decision and order were entered on June 14, 1950 (9 
A. D. 693), denying the relief requested and dismissing the peti- 
tion. The petitioners filed a petition for reconsideration on June 
30, 1950. An answer to the petition for reconsideration was filed 
by the respondent on July 7, 1950. 

Careful examination of the petition for reconsideration shows 
that the points raised were covered in the arguments, written and 
oral, made before the decision and order of June 14, 1950. We are 
not persuaded that the decision and order entered are erroneous 
and, accordingly, the petition for reconsideration is dismissed. 


(No. 2652) 


In re WEILLER AND WEILLER COMPANY. P&S Doc. No. 1839. De- 
cided January 2, 1951. 


Suspension of Registration — Cease and Desist — 
Violation of Act — Consent Order 


Where .respondent admitted the charges set forth in the Order of Inquiry 
and consented to the issuance of an order, the respondent is ordered to 
cease and desist from violating the act and regulations by using shippers’ 
proceeds and ordered to maintain a shippers’ proceeds account in con- 
formity with the provisions of the act and regulations thereunder and 
respondent’s registration is suspended for a period of five days, such 
suspension to be held in abeyance and not to become effective unless the 
respondent shall be found, after an opportunity for a hearing, to have 
violated the act or the regulations again within two years from the date 
of the order.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 








PACKERS AND STOCKYARDS ACT, 1921 No. 2652 
Cite as 10 A.D. 3 


Messrs. Elmer J. Scott and Jerome S. Ducrest for Production and Marketing 
Administration. Mr. Harold LeVander, of Kelly, LeVander, and Gillen, 
South St. Paul, Minnesota, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 181 et seq.), the respond- 
ent was charged with using funds received as proceeds from the 
sale-of consigned livestock to finance its order buying transactions, 
to finance dealer operations at its Spokane, Washington, branch 
office, and to finance purchases of livestock by certain customers. 
The respondent filed an answer denying the charges and giving 
an explanation of the practices complained of in the Order of In- 
quiry and Notice of Hearing. 

Subsequently, counsel for the parties filed a stipulation by 
which the respondent admitted the facts alleged subject to the 
explanations in its answer and the respondent consented to the 
issuance of the order entered herein. 


FINDINGS OF FACT 


1. The St. Paul Union Stockyards, St. Paul, Minnesota, herein- 
after referred to as the stockyard, was at all times mentioned 
herein a posted stockyard under the provisions of the act. 


2. The respondent registered with the Secretary of Agriculture 
on September 26, 1947, as a market agency engaged in the bus- 
iness of buying and selling livestock at the stockyard on a commis- 
sion basis and as a dealer buying and selling livestock for its own 
account, and at the times of the transactions hereinafter referred 
to was so registered. 

3. The respondent, during August, September, and October, 
1948, used funds received as proceeds from the sale of consigned 
livestock at the stockyard in varying amounts to finance its order 
buying transactions at the stockyard by delaying the reimburse- 
ment of its Custodial Account for livestock bought by respondent 
out of consignments to fill purchase orders, thereby endangering 
the faithful and prompt accounting therefor and payments of the 
portion thereof due to owners or consignors of livestock. 


4. The respondent used funds received as proceeds from the 
sale of consigned livestock at the stockyard in the amount of 
$106,000 to finance dealer operations of the Spokane branch office 
of Weiller and Weiller Company, a North Dakota corporation, in 
connection with the purchase of cattle by said corporation for its 





& 










TRIES IPED 





No. 2652 WEILLER AND WEILLER COMPANY 5 
Cite as 10 A.D. 3 


own account, thereby endangering the faithful and prompt ac- 
counting therefor and payments of the portion thereof due to 
owners or consignors of livestock and resulting in shortages in 
respondent’s Custodial Account. 

5. The respondent, during August, September, and October, 
1948, used funds received as proceeds from the sale of consigned 
livestock at the stockyard for purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
the shippers, thereby endangering the faithful and prompt ac- 
counting therefor and the payment of the portion due to owners 
or consignors of livestock. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 3, 4, and 5, 
the respondent has violated sections 307 and 312 (a) of the act 
and sections 201.40 and 201.41 of the regulations issued pursuant 
thereto (9 CFR 201.1 et seq.). The respondent’s explanations in 
general are that its books were not properly kept, that there were 
no real shortages in the Custodial Account, that it always had an 
excess of assets over liabilities, that it has since secured the ser- 
vices of a qualified accountant, and that it did not wilfully violate 
the act and the regulations. These explanations give some back- 
ground but do not establish that the respondent did not violate 
the act and the regulations. Since the respondent has consented to 
the issuance of the order herein entered, there is no purpose 
served in further discussion. 


ORDER 


The respondent shall cease and desist from violating the act 
and the regulations in the manner set out in the Order of Inquiry. 
The respondent shall also maintain a shippers’ proceeds account 
in conformity with section 201.42 of the regulations issued under 
the act. The respondent’s registration is suspended for a period of 
five days, provided, however, that such suspension shall not be- 
come effective unless the respondent shall be found, after an 
opportunity for a hearing, to have violated the act or the regula- 
tions again within two years from the date of this order. 


This order shall become effective immediately. 
Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 2653) 


In re KANE LIVESTOCK SALES, INCORPORATED. P&S Doc. No. 1920. 
Decided January 5, 1951. 


Cease and Desist — Violation of Act — 
Books, Records and Memoranda — Consent Order 


Where respondent admitted the material allegations of the order of inquiry 

and consented to the issuance of an order, respondent is ordered to cease 

- and desist from permitting its employees to purchase livestock con- 

signed to it for sale on a commission basis, and transmitting or delivering 

to owners or shippers of livestock any account of sale showing a name 

as purchaser other than the true name of the purchaser, and respondent 

is directed to keep such acounts, records, and memoranda as fully and 
correctly disclose all transactions involved in its business.* 


Mr. John J. Murray for Production and Marketing Administration. Kane 
Livestock Sales, Incorporated, of Milwaukee, Wisconsin, respondent pro 
se. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 181 et seq.). On Decem- 
ber 2, 1950, respondent was served with a copy of an Order of 
Inquiry and Notice of Hearing charging it with violations of the 
act. The respondent filed an answer on December 19, 1950, admit- 
ting the material allegations of the Order of Inquiry “for the 
purpose of our agreeing to accept a cease and desist order.” On 
January 4, 1951, the Livestock Branch recommended that the 
order consented to by respondent be entered. 


FINDINGS OF FACT 


1. At all times mentioned herein the Milwaukee Stock Yards, 
Milwaukee, Wisconsin, was a posted stockyard subject to the pro- 
visions of the act. 

2. Respondent is a corporation which, at all times mentioned 
herein, was registered with the Secretary of Agriculture as, and 
engaged in the business of, a market agency and a dealer, to buy 
and sell cattle, sheep, goats, and swine at the Milwaukee Stock 
Yards, Milwaukee, Wisconsin. 

3. During the period beginning November 28, 1949, and ending 
April 25, 1950, respondent permitted its employee, Ross Bishop, 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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to purchase as a dealer livestock consigned to respondent for sale 
on a commission basis. 

4. Respondent transmitted or delivered to owners or shippers 
of livestock accounts of sale which showed a name as purchaser 
which was not the true name of the purchaser. 

5. Respondent retained copies of the accounts of sale mentioned 
in Finding 4 as a part of the records of its business. 


CONCLUSIONS 


In view of the facts found herein, it is clear that the respondent 
has violated sections 312(a), 401 and 402 of the act. Inasmuch 
as the complainant has joined with the respondent in recommend- 
ing that a cease and desist order be issued, such an order will be 
issued. 

ORDER 

Respondent shall cease and desist from: 

(1) Permitting its employees to purchase livestock consigned 
to it for sale on a commission basis, and 

(2) Transmitting or delivering to owners or shippers of live- 
stock any account of sale showing a name as purchaser other than 
the true name of the purchaser. 

Respondent shall keep such accounts, records, or memoranda 
as fully and correctly disclose all transactions involved in its busi- 
ness, including the true names of purchasers of livestock. 

This order shall become effective immediately. Copies hereof 
shall be served upon the parties by registered mail or in person. 


(No. 2654) 


In re ST. PAUL UNION STOCKYARDS COMPANY. P&S Doc. No. 1211. 
Decided January 5, 1951. 


Increase in Rates and Charges 


Inasmuch as parties are agreed and no objection has been filed by any mem- 
ber of the public, the increased rates are authorized upon petition and 
answer. 


Mr. John J. Murray for Production and Marketing Administration. Mr. Ash- 
ley Sellers of McFarland & Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 et seq.). 
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The respondent is now operating under an order dated Febru- 
ary 24, 1950 (9 A. D. 211) providing for assessment of certain 
oer rates for stockyards services, until and including April 

, 1952. 

On November 27, 1950 the respondent filed a petition requesting 
modification of the current authorization to permit respondent to 
put into effect other and higher Yardage Charges. Notice of this 
petition was published in the Federal Register on December 14, 
1950 (15 F. R. 8864). This notice set out in detail the present 
rates and the proposed rates and provided opportunity for inter- 
ested persons to be heard in the matter. No interested person indi- 
cated a desire to be heard. 

On January 3, 1951, the Livestock Branch filed an Answer 
recommending that the petition be granted. 

Inasmuch as the parties are agreed, and no objection has been 
received, the petition is granted, and the respondent is authorized 
to put into effect the Yardage Charges set out under the heading: 
“Proposed Rates” in the Notice published in the Federal Register 
on December 14, 1950. Respondent shall continue to furnish the 
periodic reports required by the terms of recent orders pertaining 
to respondent’s prescribed schedule, and referred to and relied 
upon by respondent in its petition filed on November 27, 1950. 

The respondent who must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective at the earliest possible date. All interested persons have 
been afforded a period of fifteen days during which to be heard 
in the matter. The Packers and Stockyards Act requires that 
orders of this nature shall not be effective in less than five days 
after the date thereof. Accordingly good cause is found for making 
this order effective in less than thirty days. 

This order shall become effective on the 6th day following its 
date of signature and remain in effect until and including April 
6, 1952 unless changed by further order before that date. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2655) 
In re St. JOSEPH STocK YARDS COMPANY. P&S Doc. No. 298. De- 
cided January 8, 1951. 
Increase in Rates and Charges 


Inasmuch as parties are agreed and no objection has been filed by any mem- 
ber of the public, the petition for increased rates is granted. 
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Mr. John J. Murray for Production and Marketing Administration. Mr. Ash- 
ley Sellers of McFarland & Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seq.). 

The respondent is now operating under an order dated February 
16, 1950 (9 A. D. 20), continuing in effect until April 7, 1952, an 
authorization to assess the rates currently in effect at the stock- 
yards and set out in its tariff No. 16. 

On December 4, 1950, respondent filed a petition requesting 
authority to file a proposed tariff No. 17, copy of which is attached 
to and made a part of the petition, and to put into effect certain 
new rates set out in the petition under the heading: “Proposed 
Rate”. The petition also requests that respondent be authorized 
and directed to follow the rules and regulations set out in the 
concluding portion of the proposed tariff No. 17. 

Notice of the petition filed on December 4, 1950, was published 
in the Federal Register on December 15, 1950 (15 F. R. 8933). 
This notice set out in detail the present rates and the proposed 
rates for yardage services and provided an opportunity for inter- 
ested persons to be heard in the matter. No interested parties 
indicated a desire to be heard. 

On January 3, 1951, the Livestock Branch filed an answer 
recommending that the petition be granted. 

Inasmuch as the parties are agreed and no objection has been 
received, the petition is granted and respondent is authorized to 
put into effect the new tariff No. 17 providing for the charges 
set out under the heading “Proposed Rate” in the notice published 
in the Federal Register on December 15, 1950. This order is issued 
subject to all the terms and conditions of the stipulation of April 
13, 1942, as modified, except that the reports provided for in the 
stipulation may be filed on a semi-annual basis. 

The respondent, who must prepare for and be ready to comply 
with the provisions of this order on its effective date, wishes to 
have it become effective as soon as possible. All interested persons 
have been afforded a period of fifteen days during which to be 
heard upon the petition. The Packers and Stockyards Act requires 
that orders of this nature shall not be effective in less than five 
days after the date thereof. Accordingly, good cause is found for 
making this order effective in less than thirty days. 








This order shall become effective on the sixth day after its date 
of signature, and remain in effect until and including April 6, 
1952 unless modified by further order before that date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2656) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEw YorK CITY, NEW YorK. P&S 
Doc. No. 1146. Decided January 10, 1951. 


Continuation of Rates and Charges 


Current authorization for temporary rates continued pending final disposi- 
tion of petition for increased rates. 


Mr. John J. Murray for Production and Marketing Administration. Mr. Henry 
Goldsmith, of Brooklyn, New York, for Nearby States Live Poultry 
Shippers, Inc. Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro & Ep- 
stein, of New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


The respondents are now operating under an order dated No- 
vember 10, 1950, which became effective on November 16, 1950, 
continuing in effect the order of July 12, 1949 (8 A. D. 787) to 
and including January 14, 1951. 

On November 13, 1950, a petition was filed by the respondents 
requesting authority to assess certain new and higher charges. 
Notice of this petition was published in the Federal Register on 
November 25, 1950 (15 F. R. 8090), and all interested parties 
afforded an opportunity to be heard in the matter. On November 
28, 1950, the Nearby States Live Poultry Shippers, Inc., filed a 
request for hearing. 

On December 4, 1950, the attorney for the Livestock Branch, 
Production and Marketing Administration, filed a petition request- 
ing that the order of July 12, 1949, be continued in effect until 
further order in the proceeding to afford the parties opportunity 
to be informed of and to consider the matters involved in respond- 
ents’ petition. 

The order dated July 12, 1949, was issued upon petition filed by 
the respondents and answer by the Livestock Branch. Notice of 
respondents’ petition and its contents was published in the Federal 
Register on June 24, 1949 (14 F. R. 3452), and all interested 
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persons were afforded an opportunity to be heard in the matter. 
No objection to the action petitioned for was filed. This order 
merely further continues in effect the provisions of the order of 
July 12, 1949, and will not produce additional revenue for the re- 
spondents or increase charges to be paid by the public. In view of 
the foregoing it is found that notice and public procedure upon 
the petition are unnecessary. 

On December 19, 1950, respondents filed an answer concurring 
with the request of the attorney for the Livestock Branch. 

Inasmuch as the parties are agreed the order of July 12, 1949, 
is continued in effect until further order in this proceeding. 

The respondents who must comply with the order on its effective 
date wish to continue to assess the current charges pending action 
upon their petition. All interested persons were afforded an op- 
portunity to be heard upon the petition preceding the order of 
July 12, 1949. Any undue delay in making the order effective may 
have an adverse effect upon marketing conditions. In view of the 
foregoing good cause is found for making the order effective in 
less than thirty days. 

This order shall become effective on January 15, 1951. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 2657) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S Doc. 
No. 311. Decided January 30, 1951. 


Increase in Rates and Charges 


Amended petition for increased rates granted upon agreement of the parties 
after opportunity for public to be heard upon petition for rates which 
would have produced greater revenue. 


Mr. John J. Murray for Production and Marketing Administration. Mr. C. J. 
Kaney, of Kansas City, Missouri, for market agency members of Kansas 
City Livestock Exchange. Mr. W. F. O’Neal, of Kansas City, Missouri, 
for Farmers Union Cooperative Association. Mr. Lester H. Ryon, of 
Kansas City, Missouri, for Producers Livestock Association and for 
Texas Live Stock Association. Mr. Harry Conley et al., of Kansas City, 
Missouri, for 8 independent buyer associations. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seq.). 
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The respondents are presently operating under an order dated 
March 2, 1950 (9 A. D. 301), modifying and extending the order 
of March 1, 1949 (8 A. D. 250). On December 21, 1950, respond- 
ents filed a petition requesting authority to put certain temporary 
selling charges into effect. Notice of this petition was published in 
the Federal Register on January 11, 1951 (16 F. R. 285). This 
notice, which set out in detail the proposed selling charges, pro- 
vided all interested parties an opportunity to be heard in the 
matter. No protest against the proposed action has been received 
bythe Hearing Clerk. 

On January 19, 1951, respondents filed an amended petition for 
modification of existing orders which is a substitute for the peti- 
tion filed on December 21, 1950. This petition contains a complete 
tariff which respondents wish to put into effect as soon as possible. 
The charges for stockyard services proposed in respondents’ 
amended petition will produce less revenue than the charges pro- 
posed in the petition filed on December 21, 1950, and published 
in the Federal Register on January 11, 1951. However, the pro- 
posed selling charges for “Crips, Post-Mortem, T.B., Bangs” in 
the cattle category, and Bulls (weighing 700 pounds or over) are 
higher than the charges for such services contained in the petition 
filed on December 21, 1950. By telegram filed with the Hearing 
Clerk on January 30, 1951, respondents have requested that the 
amended petition be amended to provide for a selling charge of 
$1.50 per head on Bulls weighing 700 pounds or over, and on 
“Crips, Post-Mortem, T.B., Bangs” in the cattle category which 
is the same charge for those services as contained in the notice 
published in the Federal Register. 

On January 30, 1951, the Livestock Branch filed an answer 
recommending that the amended petition, as amended, be granted. 

Inasmuch as the parties are agreed, the petition is granted and 
respondents are authorized to file a new tariff embodying the 
charges set out in the amended petition filed on January 19, 1951, 
except that the selling charges for “Crips, Post-Mortem, T.B., 
Bangs” in the cattle category, and bulls weighing over 700 pounds 
shall be $1.50 per head. Respondents shall continue to file with 
the Livestock Branch the semi-annual reports showing revenues 
and statistical data regarding the character of revenues and ex- 
penditures heretofore required in this proceeding, modified to 
reflect receipts by current tariff brackets and also shall furnish 
statistical data with respect to account sales, owners, and drafts 
for one week out of each month for each firm. 

As stated above, notice of the petition filed on December 21, 
1950, was published in the Federal Register and this notice set out 
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in detail all of the charges petitioned for. No interested party 
indicated a desire to be heard in the matter. The charges author- 
ized by this order are the same or lower than the charges set out 
in the notice which appeared in the Federal Register on January 
11, 1951. In view of the foregoing, it is found that notice and 
public procedure upon the amended petition are unnecessary in 
connection with this order. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it effective as 
soon as possible. All interested persons were afforded a period of 
15 days during which to be heard upon the petition for rates 
which would have produced higher revenues for respondents than 
those authorized by this order. The Packers and Stockyards Act 
provides that no order of this nature shall be effective in less than 
5 days after the date thereon. Any undue delay in making this 
order effective may adversely affect marketing facilities. Accord- 
ingly, good cause is found for making this order effective in less 
than 30 days. 


This order shall become effective on the 6th day after its date 
of signature and remain in effect for a period of one year follow- 
ing its effective date unless changed by another order during that 
period. 


Copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2658) 


In re SEEWAY PRODUCE DISTRIBUTORS, INC. PACA Doc. No. 5415. 
Decided January 1, 1951. 


Revocation of License — Repeated and Flagrant 
Violations of Act 


Where in a disciplinary proceeding under the act it is alleged in the com- 
plaint that respondent failed to pay promptly and fully for perishable 
agricultural commodities purchased for its own account and to account 
and pay promptly and fully to its principal for perishable agricultural 
commodities handled on consignment, and where respondent failed to 
file an answer to its complaint, it is held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the com- 
plaint, and respondent’s failure to account and pay constitutes a re- 
peated and flagrant violation of section 2 of the act, for which its 
license should be revoked and the facts and circumstances published.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 





pro se. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary procceding under the Perishable Agricul- 
tural Commodities Act, 1980 (7 U. S. C. 499a et seq.), instituted 
by the complaint of T. C. Curry, Chief of the Regulatory Division, 
Fruit and Vegetable Branch, Production and Marketing Admin- 
istration, filed September 14, 1950. It is alleged in the complaint 
that the respondent, SeeWay Produce Distributors, Inc., Menands, 
New York, failed (1) to pay promptly and fully for perishable 
agricultural commodities purchased for its own account and (2) 
to account and pay promptly and fully to its principal for perish- 
able agricultural commodities handled on consignment, in inter- 
state commerce, in violation of section 2 of the act (7 U.S. C. 
499b). A copy of the complaint was served on the respondent on 
September 22, 1950. No answer to the complaint was filed or oral 
hearing requested and, therefore, the respondent is deemed to have 
admitted the material facts of the complaint and waived its right 
to an oral hearing (9 CFR 47.30(b) (c). 

John J. Curry, Office of Hearing Examiners, issued a hearing 
examiner’s report which was served upon the respondent on No- 
vember 4, 1950. No exceptions to the report were filed. 


FINDINGS OF FACT 


1. The respondent, SeeWay Produce Distributors, Inc., Men- 
ands, New York, during all the times mentioned herein was en- 
gaged in the business of buying fresh vegetables at wholesale and 
receiving such commodities on consignment in interstate com- 
merce. 

2. License No. 79184 issued to respondent under provisions of 
the act on April 22, 1942, was renewed on seven successive anni- 
versary dates thereafter and terminated April 22, 1950. When this 
license was renewed in April 1949, the renewal notice showed as 
officers of the corporation, Samuel B. Weinstein and Larry Lashin. 
Following receipt of a new application dated May 31, 1950, and 
payment of the $10 annual fee and two months’ arrearage dating 
back to April 22, 1950, License No. 128184 was issued to the 
respondent on June 5, 1950. The application dated May 31, 1950, 
signed by Larry Lashin, shows as officers and stockholders: Louis 
Weinstein, 2305 Avenue T, Brooklyn, New York, president; 
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Mr. John T. Pearson for Production and Marketing Administration. SeeWay 
Produce Distributors, Inc., of Menands (Albany), New York, respondent 
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Samuel B. Weinstein, 14 So. Pine Street, Albany, New York, vice- 
president; and Larry Lashin, 14 So. Pine Street, Albany, New 
York, secretary-treasurer. 

3. During the months of January and February, 1950, in the 
course of interstate commerce, the respondent purchased from 
Spinale Brothers, 154 Commercial Street, Boston, Massachusetts, 
and accepted delivery of, six lots of tomatoes for a total agreed 
purchase price of $840, as follows: 

(a) On or about January 10, 1950, 100 cartons at $1.15 and 100 

flats at $1.20, or $235; 

(b) On or about January 24, 1950, 100 cartons at $1.30, or 

$130; 

(c) On or about January 28, 1950, 100 cartons at $1.30, or 

$130; 

(d) On or about February 4, 1950, 100 cartons at $1.20, or 

$120; 

(e) On or about February 18, 1950, 100 cartons at $1.15, or 

$115; and 

(f) On or about February 25, 1950, 100 cartons at $1.10, or 

$110. 

In payment of the total obligation, the respondent issued four 
checks, each for $210, dated April 27, May 4, May 11, and May 15, 
1950, made payable to Spinale Brothers. The check dated May 4 
was paid but the other three checks were returned because of 
insufficient funds. Respondent has failed and refused to pay 
Spinale Brothers the balance due of $630. 

4. During the month of January 1950, in the course of inter- 
state commerce, respondent purchased from Curtis & Company, 
104 Faneuil Hall Market, Boston, Massachusetts, and accepted 
delivery of, three lots of vegetables for a total agreed purchase 
price of $797, as follows: 

(a) On or about January 13, 1950, 13 bushels of cucumbers at 

$5 and 9 bushels of cucumbers at $6, or $119; 

(b) On or about January 19, 1950, 1000 15-pound bags of pota- 

toes at 31¢, 500 10-pound bags of potatoes at 22¢, and 200 50- 

pound bags of potatoes at 95¢, or $610, f.o.b. Mars Hill, Maine; 

and 

(c) On or about January 25, 1950, 7 packages of squash at $4, 

and 10 packages of eggplant at $4, or $68. 

In payment of the total obligation, respondent, by its secretary- 
treasurer, issued a check for $797 on March 27, 1950, payable to 
Curtis & Company. The check was returned unpaid and respondent 
has failed and refused to pay Curtis & Company any part of the 
$797 due. 
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5. During the months of January and February, 1950, in the 
course of interstate commerce, respondent purchased from Hunter 
Brothers, 125 Docket Street, Philadelphia, Pennsylvania, and ac- 
cepted delivery of, three lots of vegetables for a total agreed 
purchase price of $73, as follows: 

(a) On or about January 3, 1950, 10 packages of collards at 

75¢ and 10 packages of kale at 75¢, or $15; 

(b) On or about February 15 and February 16, 1950, 25 pack- 

ages of turnips at 85¢, 10 packages of collards at 60¢, and 20 

_packages of kale at 60¢, or $39.25; and 

(c) On or about February 20, 1950, 15 packages of kale at 75¢, 

and 10 packages of collards at 75¢, or $18.75. 

On January 13, 1950, respondent paid Hunter Brothers $7.50 in 
part payment of the January 3 purchase. On June 2, 1950, re- 
spondent, by its secretary-treasurer, issued a check for $55.50, 
payable to Hunter Brothers, in part payment of the balance due 
of $65.50. This check was returned unpaid. Respondent has failed 
and refused to pay Hunter Brothers any part of the $65.50 due. 

6. During the month of February 1950, in the course of inter- 
state commerce, respondent purchased from S. P. Mandell Co., 
134 Walnut Street, Philadelphia, Pennsylvania, and accepted de- 
livery of, four lots of vegetables for a total agreed price of $613.25, 
as follows: 

(a) On or about February 16, 1950, 20 crates of celery at $4.25, 

or $85; 

(b) On or about February 20, 1950, 10 crates of lettuce at $4, 

13 crates of lettuce at $4.25, and 10 packages of eggplant at $2, 

plus a wrapping charge of $1.50, or $116.75; 

(c) On or about February 21, 1950, 33 packages of snap beans 

at $5, 10 packages of eggplant at $1.75, and 25 packages of 

peppers at $2.25, plus $5.25 for wrapping, or $244; and 

(d) On or about February 28, 1950, 10 packages of eggplant 

at $2.50, 10 packages of wax beans at $5.50, and 25 crates of 

celery at $3.50, or $167.50. 

In payment of the total obligation, the respondent issued a check 
for $613.25 payable to S. P. Mandell Co., which check was returned 
because of insufficient funds. In substitution for the dishonored 
check, respondent issued two checks, one dated May 3, 1950, in the 
amount of $313.25, and one dated May 10, 1950, in the amount of 
$300, both of which checks were returned unpaid. Respondent has 
failed and refused to pay S. P. Mandell Co. any part of the $613.25 
due. 

7. During the month of February 1950, in the course of inter- 
state commerce, respondent purchased from Yeckes-Eichenbaum 
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of Philadelphia, Inc., Fruit Trade Building, Philadelphia, Pennsyl- 
vania, and accepted delivery of seven lots of vegetables for the 
total agreed price of $746.25, as follows: 
(a) On or about February 14, 1950, 15 crates of celery at $3, 
or $45; 
(b) On or about February 16, 1950, 10 crates of carrots at 
$3.85 and 50 packages of escarole at $1, or $88.50; 
(c) On or about February 20, 1950, 30 crates of celery at $3 
and 13 crates of celery at $2.75, or for $125.75; 
(d) On or about February 21, 1950, 20 packages of escarole at 
$1.50, 15 packages of chicory at $2.25, 50 packages of celery at 
$3.50, and 10 crates of cabbage at $2.50, or for the sum of 
$263.75; 
(e) On or about February 23, 1950, 10 crates of romaine lettuce 
at $1.75, or for $17.50; 
(f) On or about February 27, 1950, 25 crates of celery at $3.25, 
or for $81.25; and 
(g) On or about February 28, 1950, 8 packages of endive at 
$2, and 62 packages of cabbage at $1.75, or for $124.50. 
In payment of the total obligation, the respondent, by its secre- 
tary-treasurer, issued three checks, each for $245, dated May 1, 
May 8, and May 15, 1950, made payable to Yeckes-Eichenbaum of 
Philadelphia, Inc., but all three checks were returned unpaid. 
Respondent has failed and refused to pay any part of the $746.24 
due. 


8. During the month of February 1950, in the course of inter- 
state commerce, the respondent purchased from Pinto Brothers, 
149 Dock Street, Philadelphia, Pennsylvania, and accepted delivery 
of four lots of vegetables for the total agreed price of $315.80, as 
follows: 

(a) On or about February 15, 1950, 25 packages of snap beans 

at $4.50, or for $112.50; 

(b) On or about February 16, 1950, 64 hampers of sweet pota- 

toes at $2, or for $128; 

(c) On or about February 20, 1950, 12 packages of snap beans 

at $3.50, plus $1.80 for wrapping, or for $43.80; and 

(d) On or about February 21, 1950, 10 packages of wax beans 

at $3, plus $1.50 for wrapping, or for $31.50. 


In partial payment of this total obligation, respondent, by its 
secretary-treasurer, and on June 2, 1950, issued a check payable 
to Pinto Brothers in the sum of $257.80, but the check was re- 
turned unpaid. Respondent has failed and refused to pay Pinto 
Brothers any part of the $315.80 due. 


DETROIT PUBLIC ' lesarey 
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9. On or about February 16, 1950, in the course of interstate 
commerce, the respondent purchased from I. Meltzer & Son, 28 
Oregon Avenue, Philadelphia, Pennsylvania, and accepted delivery 
of 20 bags of onions at $2.60, or for $52. In payment of the obli- 
gation, respondent, by its secretary-treasurer, on June 2, 1950, 
issued a check for $52 payable to I. Meltzer & Son, but the check 
was returned unpaid. Respondent has failed and refused to pay I. 
Meltzer & Son any part of the $52 due. 

10. During the month of February 1950, in the course of inter- 
state commerce, respondent purchased from S. S. Darmon Co., 
143 Dock Street, Philadelphia, Pennsylvania, and accepted deliv- 
ery of two lots of vegetables for the total agreed price of $92.50, 
as follows: 

(a) On or about February 16, 1950, 10 packages of eggplant at 

$1.75, or for $17.50; and 

(b) On or about February 21, 1950, 25 packages of yams at 

$3, or for $75. 

In payment of the total obligation, respondent, by its secretary- 
treasurer, issued a check for $92.50 on June 9, 1950, but the check 
was returned unpaid. Respondent has failed and refused to pay 
S. S. Darmon Co. any part of the $92.50 due. 


11. On or about February 20, 1950, in the course of interstate 
commerce, respondent purchased from H. R. Hindle & Co., 128 
Dock Street, Philadelphia, Pennsylvania, and accepted delivery of 
40 crates of celery at $3.75, or for $150. In payment of the obli- 
gation, respondent, by its secretary-treasurer, issued a check for 
$150 on June 2, 1950, payable to H. R. Hindle, but the check was 
returned unpaid. Respondent has failed and refused to pay any 
part of the $150 due: 


12. On or about February 20, 1950, in the course of interstate 
commerce, respondent purchased from Israel Klein Co., 1389 Dock 
Street, Philadelphia, Pennsylvania, and accepted delivery of 20 
bags of onions at $2.60, or for $52. In payment thereof, respond- 
ent, by its secretary-treasurer issued on June 9, 1950, a check for 
$50 payable to Israel Klein Co., but the check was returned un- 
paid. Respondent has failed and refused to pay Israel Klein Co. 
any part of the $52 due. 

13. On or about February 28, 1950, in the course of interstate 
commerce, respondent purchased from Smith & Jaus Co., 121 
Dock Street, Philadelphia, Pennsylvania, and accepted delivery of 
40 packages of sweetpotatoes at $2.50, or for $100. In payment 
thereof, respondent by its secretary-treasurer, issued on June 9, 
1950, a check for $100 payable to Smith & Jaus Co., but the check 
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was returned unpaid. Respondent has failed and refused to pay 
Smith & Jaus Co. any part of the $100 due. 

14. During the month of February 1950, in the course of inter- 
state commerce, respondent purchased from John Taxin Co., 
Second and Dock Streets, Philadelphia, Pennsylvania, and ac- 
cepted delivery of three lots of vegetables for the total agreed 
price of $296, as follows: 

(a) On or about February 20, 1950, 15 crates of carrots at 

$3.75, or for $56.25; 

(b) On or about February 21, 1950, 25 packages of tomatoes 

at $3, or for $75; and 

(c) On or about February 27, 1960, 15 crates of carrots at 

$3.75, and 35 packages of tomatoes at $3.10, or for the sum of 

$164.75. 
In payment of the total obligation, respondent, by its secretary- 
treasurer, issued a check for $296 on June 9, 1950, payable to John 
Taxin Co., but the check was returned unpaid. Respondent has 
failed and refused to pay John Taxin Co. any part of the $296 due. 

15. During the month of February 1950, in the course of inter- 
state commerce, respondent purchased from Lerro & Bozelli, 206 
Dock Street, Philadelphia, Pennsylvania, and accepted delivery of 
two lots of Brussels sprouts for the total agreed sum of $151.80, as 
follows: 

(a) On or about February 20, 1950, 20 packages at $3.24, or 

for $64.80; and 

(b) On or about February 28, 1950, 25 packages at $3.48, or 

for $87. 

In payment of the total obligation, respondent, by its secretary- 
treasurer issued on June 9, 1950, a check for $151.80 payable to 
Lerro & Bozelli, but the check was returned unpaid. Respondent 
has failed and refused to pay Lerro & Bozelli any part of the 
$151.80 due. 

16. On or about February 27, 1950, in the course of interstate 
commerce, respondent purchased from Steigman and Edwards, 
127 Dock Street, Philadelphia, Pennsylvania, and accepted deliv- 
ery of 15 packages of kale at 75¢, 10 packages of collards at 75¢, 
and 23 packages of snap beans at $4, or for the total sum of 
$110.75, plus a $3.45 wrapping charge. In payment thereof, re- 
spondent, by its secretary-treasurer, issued on June 9, 1950, a 
check for $114.20 payable to Steigman and Edwards, but the 
check was returned unpaid. Respondent has failed and refused to 
pay Steigman and Edwards any part of the $114.20 due. 

17. During the month of February 1950, in the course of inter- 
state commerce, respondent purchased from William B. Tanzola, 
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140 Dock Street, Philadelphia, Pennsylvania, and accepted deliv- 
ery of two lots of vegetables for the total agreed sum of $93.50, 
as follows: 


(a) On or about February 21, 1950, 6 packages of parslcy at 
$2.50 and 40 packages of kale at 65¢, or for $27.50; and 
(b) On or about February 28, 1950, 35 packages of escarole at 
$1.50, or for $52.50. 
In payment of the total obligation, respondent, by its secretary- 
treasurer, issued on June 2, 1948, a check for $93.50 payable to 
William B. Tanzola, but the check was returned unpaid. Respond- 
ent has failed and refused to pay William B. Tanzola any part of 
the $93.50 due. 


18. On or about February 28, 1950, in the course of interstate 
commerce, respondent purchased from Jack Klein, 113 Dock 
Street, Philadelphia, Pennsylvania, and accepted delivery of 40 
packages of yams at $3, or for $120. In payment thereof, respond- 
ent, by its secretary-treasurer, issued on June 2, 1950, a check for 
$120 payable to Jack Klein, but the check was returned unpaid. 
Respondent has failed and refused to pay Jack Klein any part of 
the $120 due. 


19. On or about February 28, 1950, in the course of interstate 
commerce, respondent purchased from John C. Moritz Co., 134 
Walnut Street, Philadelphia, Pennsylvania, and accepted delivery 
of 15 crates of lettuce at $3.50, or for $52.50. In payment thereof, 
respondent, by its secretary-treasurer, issued on June 9, 1950, a 
check for $52.50, payable to John C. Moritz Co., but the check was 
returned unpaid. Respondent has failed and refused to pay John 
C. Moritz Co. any part of the $52.50 due. 

20. During the month of April 1950, in the course of interstate 
commerce, respondent purchased from the South Jersey Produce 
Cooperative Association, Inc., Vineland, New Jersey, through its 
Manager, John J. Ordille, at Hammonton, New Jersey, and ac- 
cepted delivery of two lots of vegetables for the total agreed sum 
of $2,062.15, as follows: 

(a) On or about April 11, 1950, 174 bushels of sweetpotatoes 

at $3.10; 38 bushels of yams at $2.75; 104 bushels of dandelion 

greens at $1.10, and 67 crates of broccoli at $2.90, or for the 
sum of $952.60; and 

(b) On or about April 16, 1950, 223 bushels of sweetpotatoes at 

$3.10, 82 bushels of yams at $2.85, 60 bushels of dandelion 

greens at $1.25, 21 crates of broccoli rabe at $3.35, 8 crates of 
broccoli at $2.90, and 4 bushels of leeks at $4, or for the sum of 
$1,109.55. 
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In part payment of the total obligation, respondent, by Samuel B. 
Weinstein, its president or vice-president, issued on May 4, 1950, 
a check for $946.80 payable to South Jersey Produce Cooperative 
Association, but the check was returned unpaid. Respondent has 
failed and refused to pay the South Jersey Produce Cooperative 
Association, Inc., any part of the $2,062.15 due. 

21. On or about April 8, 1950, in the course of interstate com- 
merce, Mo-Bo Produce Company, Pompano, Florida, shipped on 
consignment to respondent a truckload of 172 bushels of peppers, 
35 bushels of squash, and 38 bushels of eggplant. The consignment 
was delivered to respondent at Menands, New York, on or about 
April 10, 1950, which it thereafter sold for the account of Mo-Bo 
Produce Company. An account sales prepared by respondent shows 
the consignment was sold for the gross sum of $787.50, and that 
after deducting a ten percent commission of $78.75 and a 2¢ per 
package handling charge of $4.90, respondent realized for Mo-Bo 
Produce Company net proceeds of $703.85. Respondent has failed 
and refused to pay Mo-Bo Produce Company any part of the 
$703.85 net proceeds due. 

22. By a letter dated August 10, 1950, the agency of the Depart- 
ment of Agriculture charged with the enforcement of the act noti- 
fied the respondent of the violations alleged.in the complaint and 
afforded the respondent an opportunity to demonstrate or achieve 
compliance with the provisions of the act requiring payment and 
full accounting for perishable agricultural commodities handled in 
interstate commerce. No reply was made to the communication. 


CONCLUSIONS 


The respondent’s failure (1) to pay promptly and fully for 
perishable agricultural commodities purchased for its own account 
and (2) to account and pay promptly and fully to its principal 
for agricultural commodities handled on consignment, in inter- 
state commerce, as set forth in the above findings of fact, consti- 
tutes a repeated and flagrant violation of section 2 of the act (7 
U. S. C. 499b), for which its license should be revoked and the 
facts and circumstances published, as authorized by section 8 of 
the act (7 U.S. C. 499h). 

ORDER 


The license of SeeWay Produce Distributors, Inc., Menands, 
New York, under the Perishable Agricultural Commodities Act, is 
hereby revoked. Except as to service, this order shall become effec- 
tive 15 days after the date hereof, and the facts as set forth herein 
shall be published. 
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(No. 2659) 


FRED HARTLINE v. JANSSEN Fur & Fruit Co. PACA Doc. No. 
5324. Decided January 5, 1951. 


Failure to Pay Purchase Price — Evidence — 
Failure to Support Defenses 


Where the evidence shows that complainant sold and delivered one truckload 
of “unclassified” Elberta peaches to respondent, that the peaches were 
inspected and accepted by respondent at shipping point, that respondent 
has failed to pay the agreed purchase price, and respondent alleged that 
complainant’s broker guaranteed the peaches against defects but that 
the peaches delivered were defective, and the evidence fails to support 
such allegations, held, respondent’s failure to pay the purchase price 
is a violation of the act for which reparation with interest should be 

‘ awarded complainant.* 


Mr. Fred Hartline, of Alto Pass, Illinois, complainant pro se. Mr. Clemens J. 
Smith, of New Hampton, Iowa, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Complainant seeks to recover $333.75 which, it is alleged, repre- 
sents the unpaid purchase price for a truckload of peaches sold 
and delivered to respondent. A formal complaint was filed on 
March 3, 1950. A copy thereof, together with a copy of the report 
of investigation prepared by the Regulatory Division, was served 
by_registered mail upon respondent on March 31, 1950. A copy of 
the report of investigation was served by registered mail upon 
complainant on the same date. The respondent filed an answer to 
the complaint denying liability upon the grounds that the peaches 
contained defects contrary to complainant’s guarantee. 

The amount involved is less than $500. The case is therefore 
handled in accordance with the shortened method of procedure as 
provided by section 47.20 of the rules of practice. Complainant 
filed an opening statement of facts; respondent filed an answering 
statement; and complainant filed a reply thereto. 


FINDINGS OF FACT 


1. Complainant is an individual, Fred Hartline, whose post 
office address is R.F.D. Alto Pass, Illinois. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, Wiard E. Janssen, doing busi- 
ness as Janssen Fur & Fruit Co., whose post office address is New 
Hampton, Iowa. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

3. On or about August 10, 1949, in the course of interstate com- 
merce, the parties entered into an oral agreement for the sale by 
complainant to respondent of one truckload, consisting of 267 
bushels, of unclassified Elberta peaches at an agreed price of $1.25 
per bushel, f.o.b. shipping point, or a total purchase price of 
$333.75. Respondent inspected and accepted the peaches at ship- 
ping point. 

4. On August 10, 1949, respondent gave its check for $333.75 in 
payment of the peaches in question to complainant. Thereafter 
respondent stopped payment on his check. Respondent offered 
$40.55 as payment to complainant in settlement of the account, 
but this offer was refused by complainant. Though requested to do 
so, respondent has failed and refused to pay the original purchase 
price of $333.75 or any part thereof. 


5. The formal complaint was filed on March 3, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The evidence shows clearly that the parties entered into a con- 
tract for the sale of one truckload of unclassified Elberta peaches 
by complainant to respondent. Respondent’s defense to the claim 
for the purchase price is that the peaches were guaranteed to re- 
spondent by Nick Argondelis, an alleged broker of complainant, 
to be free from brown rot or other defects, but that the peaches 
delivered were defective contrary to contract requirements. Com- 
plainant’s position is that Nick Argondelis was not its broker for 
the sale of these peaches; that complainant made no guarantee to 
respondent; and that the peaches were sold after inspection and 
accepted by respondent at shipping point. 


The record contains an affidavit sworn to by Nick Argondelis 
on the stationery of the Pearl Grange Fruit Exchange, Inc., Ben- 
ton Harbor, Michigan. This supports complainant’s statements 
that Hartline and Janssen personally negotiated the contract in 
question, and that Argondelis had nothing to do with the sale. It is 
clear that the peaches were sold as “unclassified” Elberta peaches. 
Respondent admits that he inspected some of the peaches at com- 
plainant’s packing shed as they were being loaded on the truck. 
In our view it is established by the preponderance of the evidence 
that, as alleged by complainant, the sale in question was an oral 
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agreement, that no guarantee was made to respondent by com- 
plainant, that delivery was made to respondent after inspection, 
and that respondent accepted the peaches. 

Respondent has introduced in evidence a certificate of inspec- 
tions made by the Iowa Department of Agriculture on August 16, 
1949, and again on August 18, 1949. These inspections indicate, 
among other things, that all the peaches were taken off sale until 
sorted, and that 106 bushels were destroyed as unfit for human 
food. Without questioning the accuracy of the findings, it is suffi- 
cient to say that the inspections were made 6 and 8 days after 
delivery of the peaches in question to respondent and after they 
had been transported in an unrefrigerated truck in August. Even 
assuming the existence of the guarantee alleged by respondent, we 
think this evidence could have but little weight so far as any 
breach of the alleged guarantee might be concerned. 

In conclusion, complainant sold and delivered to respondent 
after inspection a truckload of peaches at a total f.o.b. purchase 
price of $333.75. Respondent accepted the peaches, but has failed 
to pay complainant the purchase price or any part thereof. Re- 
spondent has failed by a preponderance of the evidence to show 
that he is entitled to a set-off or reduction in the purchase price. 
Accordingly, complainant should be awarded reparation for 
$333.75, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $333.75, plus interest thereon at the 
rate of 5 percent per annum from September 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2660) 


DEMaARcO COMPANY, INC. v. LOUIS GUBEL, INC. PACA Doc. No. 
5238. Decided January 10, 1951. 


Failure to Pay Purchase Price — Failure to Establish Express Warranty 
as to Grade — Sale by Brand or Description 


Where respondent-buyer contends that complainant-seller warranted a car- 
load of potatoes purchased by respondent from complainant to be 85 to 
90 percent U. S. No. 1, which was denied by complainant, and neither 
complainant’s confirming wire nor the invoice contained any reference 
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to grade, but designated the potatoes by brand name only, it is held, 
that the sale was by description and that no warranty as to grade was 
given, that respondent’s failure to pay the purchase price for the 
potatoes was a violation of section 2 of the act, for which complainant 
should be awarded reparation.* 


Confirming Telegram as Self-serving Document — Effect of Failure to 
Object to Terms Stated in Confirming Wire 
Where a commodity is sold by brand or description only, with no reference 
to grade or quality, the only warranty is an implied warranty that the 
goods will be merchantable.* 


Confirming Telegram as Self-serving Document — Effect of Failure to 
Object to Terms Stated in Confirming Wire 


While it may be generally said that a confirming telegram is a self-serving 
document, it has been recognized that where the terms of a contract 
are in dispute, the silence of the party receiving the confirming wire 
containing terms adverse to his position or omitting terms which he 
believes should have been included, makes that person’s version of the 
contract less convincing.* 


Evidence—Burden upon Buyer to Establish by Preponderance of Evidence— 
Withholding of Pertinent Information by Seller 

Where respondent-buyer alleged that complainant-seller withheld pertinent 
information concerning the grade of a carload of potatoes at the time 
of purchase and sale, and complainant’s president testified under oath 
that he had not received the invoice from the shipper at the time com- 
plainant sold the potatoes to respondent and was, therefore, unaware 
of the grade, it is held, that respondent has failed to sustain the burden 
resting upon it to prove the allegation that pertinent information was 
withheld by complainant.* 

Mr. Winfield W. Crawford and Mr. Benjamin L. Long, of Philadelphia, Penn- 
sylvania, for complainant. Mr. Ned Stein, of Philadelphia, Pennsylvania, 
for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J.-Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), 
which was instituted by the filing of an informal complaint on 
July 12, 1949, and a formal complaint on October 31, 1949. Com- 
plainant alleges that on or about June 7, 1949, it sold to respondent 
one carload of California Long White potatoes, Green Ribbon 
brand, containing 360 sacks, at the agreed price of $4.50 per sack, 
delivered Philadelphia, Pennsylvania, or a total of $1,620, less 
freight of $734.41. Complainant further alleges that respondent 
accepted the shipment at destination, but has failed to pay the 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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agreed purchase price thereof. An award of reparation is sought 
in the amount of $885.59. 

A copy of the Department’s report of investigation was served 
upon the complainant by registered mail on November 18, 1949. 
A copy of this report was similarly served upon respondent, to- 
gether with a copy of the formal complaint, on November 22, 1949. 

Respondent filed an answer on December 6, 1949, denying gen- 
erally the allegations of the complaint. Respondent alleges that 
complainant represented to respondent that the potatoes graded 
between 85 and 90 percent U. S. No. 1, which warranty was 
breached by complainant. By way of further defense, it is alleged 
that complainant is guilty of withholding pertinent information 
from respondent at the time of purchase which was available to it, 
and which should have been disclosed. An oral hearing was 
requested. 

The oral hearing was held at Philadelphia, Pennsylvania, on 
June 6, 1950. The parties were represented by counsel. Charles 
DeMarco, president of complainant company, and William R. 
MacCallum, traffic representative, appeared and testified for com- 
plainant. Respondent’s sole witness was its president, Louis Gubel. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, DeMarco Company, Inc., is a corporation 
whose post office address is Pennsylvania Produce Terminal, Bal- 
timore 17, Maryland. 


2. Respondent, Louis Gubel, Inc., is a corporation whose post 
office address is 127 Dock Street, Philadelphia 6, Pennsylvania. 
Respondent was licensed under the act at the time of the trans- 
action involved herein. 


3. On or about June 7, 1949, an oral contract was entered into 
by the parties whereby the complainant agreed to sell and the 
respondent agreed to purchase 360 sacks of California Long White 
potatoes, Green Ribbon brand, then contained in car ART 16429, 
at $4.50 per sack, delivered Philadelphia, Pennsylvania. At the 
time of sale the car was in transit in interstate commerce, having 
been shipped from California on June 4, 1949. 


4. The sale was confirmed by telegram sent by complainant to 
respondent on June 7, 1949, stating the terms of the contract, and 
including also the term “rolling acceptance final.” Also on June 7, 
1949, complainant sent an invoice to the respondent which stated 
the terms of sale as rolling acceptance final. Respondent received 
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the confirming wire and invoice, and made no objections to the 
contents of either document. 

5. On June 7, 1949, complainant diverted car ART 16429 to 
respondent at Philadelphia, Pennsylvania, where it arrived on 
June 14, 1949, and was Federally inspected. The inspection certifi- 
cate designated the potatoes as “Unclassified,” and notes the 
following with respect to quality: “Grade defects causing damage 
range from 35 to 45%, averaging 40%, and causing serious dam- 
age range from 5 to 15%, averaging 7%, chiefly growth cracks, 
second growth, and misshapen.” Respondent accepted the potatoes 
in compliance with the contract, but notified complainant by tele- 
gram on June 15, 1949, of its objection to the potatoes on account 
of defects. 

6. On June 16, 17, 20 and 21, 1949, respondent sold the potatoes 
in car ART 16429 at Philadelphia in job lots and tendered to com- 
plainant two checks in amounts of $123.99 and $50 in settlement 
of the contract price. These checks were refused by complainant 
and were returned to respondent. 

7. Freight charges to Philadelphia, Pennsylvania, totaled 
$734.41. This amount deducted from the purchase price of $1,620, 
as provided by the agreement, leaves a balance of $885.59 due the 
complainant, no part of which has been paid. 

8. Formal complaint was filed October 31, 1949, which was 
within 9 months from the date on which the cause of action 
accrued. 

CONCLUSIONS 


Respondent claims a breach of warranty on complainant’s part 
in that the potatoes failed to grade 85 to 90 percent U. 8S. No. 1. 
Complainant denies that such a warranty was given. Complainant 
contends that the potatoes were sold to respondent on a rolling 
acceptance final basis. This is denied by respondent. Respondent 
also claims that at the time of sale complainant withheld pertinent 
information which should have been disclosed. This is denied by 
complainant. These are the only matters over which the parties 
are in dispute. 

Respondent’s Louis Gubel testified that during a telephone con- 
versation between the parties on June 7, 1949, complainant’s 
Charles DeMarco expressly warranted the potatoes would grade 
85 to 90 percent U. S. No. 1, and that no one would be able to tell 
the difference between these potatoes and potatoes which would 
grade 100 percent U. S. No. 1. In denying the claimed warranty, 
DeMarco testificd that at the time of his telephone conversation 
with Gubel he quoted the contents of a wire received on June 5, 
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1949, from complainant’s vender, Kavanagh Distributing Com- 
pany, Arvin, California, covering two cars of potatoes. This wire 
reads in part (Inv. Rep. Ex. 9—A): 

“ALSO TONIGHT STDREF SPUP RI PENN 260 USONE 

SIZE A GOLD RIBBON POTATOES 2.50—PLUS BUYING 

MDT 21806 ALSO SAME ROUTING REFGN 360 GREEN 

RIBBON LONG WHITES 1.75 PLUS BUYING ART 16429.” 

According to DeMarco, Gubel refused the Gold Ribbon potatoes 
because of the high price and agreed to accept the Green Ribbons 
because of the 75 cents per sack difference in price. Complain- 
ant’s confirming wire and invoice, both of which were sent to 
respondent on June 7, 1949, the date of sale, corroborate complain- 
ant’s position that no warranty was given respondent. No refer- 
ence to any grade whatever is made in either document. The wire 
and invoice support DeMarco’s testimony that the sale was made 
to respondent on the basis of the brand name and without regard 
to grade. In any event, both of these documents are for considera- 
tion as evidence in determining what the contract was between 
the parties. It is significant that the respondent took no exception 
or made no objection to the contents of the confirming wire or 
invoice, in neither of which do we find any reference to the claimed 
grade warranty. While it may be said that a confirming telegram 
is a self-serving document, it has been recognized that where the 
terms of a contract are in dispute, the silence of the party receiv- 
ing the confirming wire containing terms adverse to his position 
or omitting terms which he believes should have been included, 
makes that person’s version of the contract less convincing. Wm. 
D, Branson, Ltd. v. J. Lerner & Sons, 6 A. D. 378. 

In concluding that complainant gave no warranty as to grade, 
we are not unmindful of the sworn statements of Martin Hyman 
and Benjamin Marmer (Inv. Rep. Ex. 3) that both listened in on 
a telephone conversation between the parties and heard DeMarco 
say to Gubel that the potatoes “graded 85 to 90% USONE and 
that we would not be able to tell the difference between this grade 
and a car which would grade 100% USONE.” Neither Hyman nor 
Marmer appeared or testified at the hearing. Since the record 
indicates that both affiants reside and do business within the City 
of Philadelphia, the place of hearing, respondent could have ar- 
ranged for their appearance by requesting issuance of subpenas 
in accordance with the rules of practice under the act. While the 
report of investigation which contains the sworn statements is 
considered as part of the evidence in this proceeding, obviously 
we cannot give such statements the same consideration as we do 
the testimony of witnesses who can be subjected to cross-cxamina- 
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tion. The burden of proof rested upon respondent to establish the 
claimed warranty which must be done by a fair preponderance 
of the evidence. As against DeMarco’s testimony under oath at 
the oral hearing and the evidentiary value of complainant’s con- 
firming wire and its invoice, we have only the statements appear- 
ing in the investigation report to support Gubel’s testimony that 
the warranty was given. In our judgment, this falls short of estab- 
lishing the claimed warranty by a fair preponderance of the 
evidence, and it is so held. 

Where a commodity is sold by brand or description only, with 
no reference to grade or quality, the only warranty is an implied 
warranty that the goods will be merchantable. It is not argued that 
the potatoes received by respondent were unmerchantable. 

The question of whether the sale was made on a “rolling ac- 
ceptance final’ basis is not important and need not be decided, 
since there is no question of rejection here. Respondent accepted 
the potatoes in accordance with the contract, although voicing its 
protest to complainant concerning their condition. 

One other point remains for consideration. In its answer re- 
spondent alleged that complainant was guilty of withholding per- 
tinent information from respondent at the time of purchase which 
was available to it and which should have been disclosed. Respond- 
ent contends that complainant knew the potatoes were “number 
2’s” and that this information was withheld from respondent at 
the time of sale. Respondent directs attention to a letter appearing 
in the report of investigation (Ex. 7) addressed to the Department 
by Emil E. Penner, Arvin, California, who sold the potatoes in 
controversy to the broker, Kavanagh Distributing Co., on June 4, 
1949. In part, this letter reads: “the buyer definitely knew that 
these were +2 potatoes and were sold to Kavanagh at $1.75 per 
100 lb. sack.” Respondent also refers to Exhibits 9-B and 9-C 
attached to the investigation report. The former exhibit is a copy 
of Penner’s invoice to Kavanagh, the latter is a copy of Kava- 
nagh’s invoice to complainant. Both exhibits show the potatoes 
described as #2’s. 

Complainant’s president, Charles DeMarco, testified that he 
purchased the potatoes from Kavanagh and sold them to respond- 
ent on brand name alone; that he did not receive Kavanagh’s in- 
voice until some 7 days after the car was shipped; and that he did 
not discover the reference to +2 potatoes on Kavanagh’s invoice 
until the dispute arose between the parties. We accept complain- 
ant’s testimony that he was unaware of the grade of the potatoes 
at the time of their sale to respondent. It is significant that in the 
confirming wire (Inv. Rep. Ex. 9-A) sent to complainant by 
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Kavanagh on June 4, 1949, as quoted earlier, a second car was 
specifically described as “USONE SIZE A GOLD RIBBON PO- 
TATOES,” while description of the car in question was by brand 
only, “860 GREEN RIBBON LONG WHITES,” with no reference 
being made to size or grade. The record contains no testimony of 
a Kavanagh official regarding the terms of sale to complainant. 
Having alleged the withholding of pertinent information at the 
time of sale, the burden was on respondent to prove the allegation 
by offering competent evidence in support thereof. We conclude 
that respondent has not sustained that burden. 

In summary, it is concluded that the sale was by brand or de- 
scription, that no warranty as to grade was given, that the pota- 
toes met the warranty of merchantability, and that respondent’s 
failure to pay the agreed purchase price for the car of potatoes 
was, and is, in violation of section 2 of the act. Reparation should 
be awarded complainant with interest and the facts should be 
published. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $885.59, with interest thereon 
at the rate of 5 percent per annum from July 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2661) 


DIMOND-TAGER COMPANY v. W. T. WiLEY. PACA Doc. No. 5457. 
Decided January 10, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold mixed vegetables to respondent but 
that the latter failed to pay the agreed purchase price, and where 
respondent failed to file an answer to the complaint, it is held, that 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the agreed purchase price is in violation of the act, for 
which complainant should be awarded reparation* 


Dimond-Tager Company, of Produce, Florida, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Informal complaint was made by complainant in a letter dated 
May 30, 1950. Formal complaint was filed October 13, 1950, alleg- 
ing that complainant sold mixed vegetables to respondent on or 
about May 13, 1950, but that respondent has not paid the agreed 
purchase price. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant November 22, 1950. On November 24, 1950, copies of the 
report of investigation and the formal complaint were served upon 
respondent. 

At the time of the service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent did not file an answer. The issuance of 
an order is therefore authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant, Dimond-Tager Company, is a corporation and 
its address is Produce, Florida. 

2. Respondent is an individual, W. T. Wiley, whose address is 
400 Lakeview Drive, Marshall, Texas. At the time of the trans- 
action complained of herein respondent was licensed under the 
act. 

3. On or about May 13, 1950, in the course of interstate com- 
merce, complainant sold to respondent the following vegetables at 
the agreed prices shown: 


Item Price Amount 
25 hampers of Crowder Peas $3.00 $ 75.00 
69 hampers of Yellow Squash 2.40 165.80 
5 hampers of Hot Pepper 3.25 16.25 
12 crates of Pascal Celery 2.25 27.00 
16 crates of Pascal Celery 2.00 32.00 
50 hampers of Pole Beans 4.75 237.50 
1 hamper of Red Bliss Potatoes 2.00 2.00 
1 hamper of Eggplant 2.25 2.25 
10 hampers of #2 Yellow Squash 1.10 11.00 
20 crates of Tomatoes 3.50 70.00 





Total Purchase Price $638.60 
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4. On or about May 13, 1950, vegetables which conformed with 
the terms of the contract as to kind, quality, grade and size were 
delivered by complainant, to respondent, at Tampa, Florida. Re- 
spondent transported the vegetables in interstate commerce from 
Tampa, Florida, to Shreveport, Louisiana, and Marshall, Texas. 


5. Respondent has not paid the agreed purchase price of 
$638.60, or any part thereof. 


6. Formal complaint was filed October 13, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint as pro- 
vided for in the rules of practice (7 CFR 47.8(c) ). 


Complainant agreed to sell mixed vegetables to respondent for a 
total purchase price of $638.60. Complainant delivered vegetables, 
which conformed to the terms of the contract, to respondent, in 
Florida, and respondent transported the produce from Florida to 
the States of Louisiana and Texas. Respondent has not paid the 
agreed purchase price or any part thereof. 


The complaint alleges that respondent has not paid $638 but 
the invoice prices total $638.60. Furthermore, the report of inves- 
tigation discloses that respondent admits the indebtedness of 
$638.60 but claims that due to financial reverses he has been 
unable to make payment. 


Respondent’s failure to pay the agreed purchase price in con- 
nection with this transaction is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$638.60, with interest and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $638.60, with interest thereon at 
the rate sof 5 percent per annum from June 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 2662) 


In re UNITED PRODUCE COMPANY. PACA Doc. No. 5081. Decided 
January 10, 1951. 


Violation of Act—Failure to Remit Proceeds— 
Revocation of License, when Unnecessary—Publication of Facts 


Where respondent failed to remit to the shipper the proceeds received for 
11 carloads of grapes sold on consignment, it is held, that failure to 
remit constitutes wilful, repeated, and flagrant violations of the act and 
would call for revocation of respondent’s license, but since the license 
has expired, publication of the facts is ordered.* 


Violation of Act—Failure to Make Payment for Diverted Consignment 
Shipments as Required by Act and Regulations thereunder 


Under the act and regulations, payment for a diverted consignment ship- 
ment is required to be made within 10 days from the time of arrival 
of the shipment at destination, unless otherwise provided by agreement 
between the parties, and since there was no evidence of such an agree- 
ment in this case, failure to pay within 10 days after arrival at des- 
tination of 10 of the 11 shipments constituted violations of the act as 
implemented by the regulations.* 


Defense—Refusal of Bank to Honor Check as Not Relieving of 
Obligation to Remit Promptly 


Refusal of bank in which proceeds of consignment sales were deposited to 
honor respondent’s checks did not relieve respondent of its obligation 
to remit promptly.* 


Mr. Gilbert A. Horn for production and Marketing Administration. Mr. 
Harold S. Lansing, of Blanksten & Lansing, of Chicago, Illinois, and 
Mr. Luis Kutner, of Chicago, Illinois, for respondent. Mr. John J. Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 499a et seq.), 
instituted by a complaint filed on February 2, 1949, by T. C. Curry, 
Chief, Regulatory Division, Fruit and Vegetable Branch, Produc- 
tion and Marketing Administration. It is alleged in the complaint 
that the respondent, United Produce Company, repeatedly and 
flagrantly violated section 2 of the act (7 U.S. C. 499b) in that it 
received a number of carloads of grapes from a California shipper 
for sale on consignment and, after selling said shipments, failed 
to remit all or any part of the proceeds of the sales to the shipper. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions._-Ed. 
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Respondent filed its answer on February 21, 1949, admitting 
the charges set forth in the complaint, but denying that its failure 
to pay the net proceeds from the sale of these shipments was 
either wilful or flagrant or in violation of section 2 of the act, but 
that such failure resulted from a course of events beyond respond- 
ent’s control, namely, that the proceeds from the sale of the ship- 
ments in question had been deposited in respondent’s regular bank 
account and that on November 18, 1948, the bank refused to honor 
checks drawn on the account by respondent, thus preventing re- 
spondent from paying the shipper for the produce in question. 

Oral hearing was held at Chicago, Illinois, on October 7, 1949, 
before John J. Curry, Hearing Examiner. The complainant was 
represented by Gilbert A. Horn, Office of the Solicitor, United 
States Department of Agriculture, and the respondent was repre- 
sented by Harold S. Lansing and Luis Kutner, Chicago, Illinois. 
The examiner issued a report proposing that the respondent be 
found to have violated the act as charged and that the facts be 
published. The respondent filed exceptions to the report and oral 
argument was held before me in Washington, D. C. 


FINDINGS OF FACT 


1. The respondent, United Produce Company, is a corporation 
whose address is 1421 South Aberdeen Street, Chicago, Illinois. 
At all times hereinafter mentioned, respondent was engaged in 
the business of handling perishable agricultural commodities in 
interstate commerce on consignment from shippers and other 
dealers. License No. 93763 was issued to respondent on February 
13, 1945, and was renewed on the first, second and third anniver- 
sary dates thereafter and remained in effect until] February 13, 
1949. 

2. In the following instances, respondent received shipments of 
produce in interstate commerce for sale on consignment, but 
failed, neglected or refused to pay the shipper all or any part of 
the net proceeds received from the sale of these shipments : 

(a) On or about October 23, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of carrignane 
grapes contained in car No. ART 18697 for sale on consignment. 
On October 30, respondent sold the shipment to the Jablo-Stein- 
berg Company of Pittsburgh, Pennsylvania, for the gross amount 
of $1,059.35 and collected the full purchase price, but has failed, 
neglected or refused to pay the net proceeds of the sale or any 
part thereof to Frank M. Pategian. 

(b) On or about October 21, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of carrignane 
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grapes in car No. SFRD 15382 for sale on consignment. On Octo- 
ber 28, respondent sold the shipment to the Jablo-Steinberg 
Company, Pittsburgh, Pennsylvania, for the gross amount of 
$1,171.66 and collected from said company the full purchase price, 
but has failed, neglected or refused to pay Frank M. Pategian the 
net proceeds of the sale or any part thereof. 

(c) On or about October 24, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of alicante 
grapes in car No. SFRD 4636 for sale on consignment. On Novem- 
ber 1, respondent sold the shipment to the Jablo-Steinberg Com- 
pany, Pittsburgh, Pennsylvania, for the gross amount of $1,052.19 
and collected from said company the full purchase price, but has 
failed, neglected or refused to pay Frank M. Pategian the net 
proceeds of the sale or any part thereof. 

(d) On or about October 29, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of alicante 
grapes in car No. SFRD 34941 for sale on consignment. On No- 
vember 6 respondent sold the shipment to the Pittsburgh Cash 
Produce Company, McKeesport, Pennsylvania, for the gross 
amount of $1,003.70 and collected from said company the full 
purchase price, but has failed, neglected or refused to pay Frank 
M. Pategian the net proceeds of the sale or any part thereof. 

(e) On or about October 27, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of alicante 
grapes in car No. SFRD 31236 for sale on consignment. On No- 
vember 1 respondent sold the shipment to Frank J. Crivella & 
Company, Inc., Pittsburgh, Pennsylvania, for the gross amount 
of $1,009.69 and collected from said company the full purchase 
price, but has failed, neglected or refused to pay Frank M. Pate- 
gian the net proceeds of the sale or any part thereof. 

(f) On or about October 22, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of carrignane 
grapes in car No. ART 24550 for sale on consignment. On October 
29 respondent sold the shipment to the Abe Cohen Company, 
Rochester, New York, for the gross amount of $1,097.64 and col- 
lected from said company the full purchase price, but has failed, 
neglected or refused to pay Frank M. Pategian the net proceeds 
of the sale or any part thereof. 

(zg) On or about October 24, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 1043 lugs of carrignane 
grapes in car No. SFRD 32959 for sale on consignment. On No- 
vember 1 respondent sold the shipment to Mr. Steve Ferri of 
Chicago, Illinois, for the gross amount of $1,066.62 and collected 
from said purchaser the full purchase price, but has failed, 
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neglected or refused to pay Frank M. Pategian the net proceeds 
of the sale or any part thereof. 

(h) On or about October 19, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of carrignane 
grapes in car No. SFRD 8201 for sale on consignment. On October 
25 respondent sold the shipment to Mr. Steve Ferri of Chicago, 
Illinois, for the gross amount of $1,135.44 and collected from said 
purchaser the full purchase price, but has failed, neglected or 
refused to pay Frank M. Pategian the net proceeds of the sale or 
any part thereof. 

(i) On or about October 27, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of alicante 
grapes in car No. SFRD 36237 for sale on consignment. On No- 
vember 2 respondent sold the shipment to Monheim’s Wholesale 
Produce, Uniontown, Pennsylvania, for the gross amount of 
$1,015.63 and collected from said company the full purchase price, 
but has failed, neglected or refused to pay Frank M. Pategian the 
net proceeds of the sale or any part thereof. 

(j) On or about October 21, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of carrignane 
grapes in car No. GARX 7953 for sale on consignment. On October 
28 respondent sold the shipment to J. M. Elliott & Company, Inc., 
Baltimore, Maryland, for the gross amount of $1,108.77 and col- 
lected from said company the full purchase price, but has failed, 
neglected or refused to pay Frank M. Pategian the net proceeds 
of the sale or any part thereof. 

(k) On or about October 22, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of carrignane 
grapes in car No. SFRD 34054 for sale on consignment. On Octo- 
ber 28 respondent ‘sold the shipment to Demase & Manna Com- 
pany, Pittsburgh, Pennsylvania, for the gross amount of $1,209 
and collected from said company the full purchase price, but has 
failed, neglected or refused to pay Frank M. Pategian the net 
proceeds of the sale or any part thereof. 

(1) On or about October 25, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of alicante 
grapes in car No. SFRD 9116 for sale on consignment. On Novem- 
ber 1 respondent sold the shipment to the Demase & Manna 
Company, Pittsburgh, Pennsylvania, for the gross amount of 
$1,005.80 and collected from said company the full purchase price, 
but has failed, neglected or refused to pay Frank M. Pategian the 
net proceeds of the sale or any part thereof. 

(m) On or about October 26, 1948, Frank M. Pategian of Mo- 
desto, California, shipped to respondent 910 lugs of alicante 
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grapes in car No. SFRD 15212 for sale on consignment. On No- 
vember 1 respondent sold the shipment to Demase & Manna 
Company, Pittsburgh, Pennsylvania, for the gross amount of 
$1,001.30 and collected from said company the full purchase price, 
but has failed, neglected or refused to pay Frank M. Pategian the 
net proceeds of the sale or any part thereof. 

3. With respect to cach of the shipments mentioned in Finding 
of Fact 2 except the two carloads which were sold locally to Steve 
Ferri (2(g) and 2(h)), respondent drew drafts on the purchasers 
and “discounted” the same with the Merchandise National Bank 
of Chicago, Illinois, immediately after the sales were made to the 
eastern purchasers. The bank credited respondent’s bank account 
with the face value of the drafts and forwarded the drafts and 
shipping documents to eastern banks for collection. The collections 
were made in each instance and the moncy remitted to the Mer- 
chandise National Bank which applied it to balance out the 
advances previously made to the respondent on the particular 
shipments. 

4. On or about November 18, 1948, the Merchandise National 
Bank of Chicago refused to permit any withdrawals from respond- 
ent’s account or to honor any checks drawn thereon. On or about 
December 1, 1948, an involuntary petition in bankruptcy was filed 
and the respondent was later adjudicated a bankrupt. 

5. Section 2(4) of the act makes it a violation “.. . to fail or 
refuse truly and correctly to account and make full payment 
promptly in respect of any transaction ... to the person with 
whom such transaction is had: .. .” “Account promptly” is de- 
fined in the regulations issued for the enforcement of the act 
(7 CFR 46.2) as follows: 

““*Account promptly’ means that full accounting for and pay- 
ment of the net proceeds in cash or its equivalent shall be 
effected within 10 days after the day on which the final sale 
shall have been made of any lot of produce sold on commission 
or otherwise for or on behalf of another, unless otherwise pro- 
vided by agreement between the parties: Provided, That in the 
case of a sale on commission at shipping point or of a shipment 
diverted while in transit or diverted from one terminal market 
to another, the 10-day period shall be computed from the time 
of arrival of the shipment at destination.” 

6. The following chart shows the date on which each of the 13 
carloads mentioned above was diverted, the date of arrival at 
eastern destination allowing normal transportation periods, and 
the final date upon which payment should have been made to the 
shipper according to section 46.2 of the regulations. 
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Date Sold & Normal Normal Final 
Diverted Schedule from Date of Date 
from Chicago to Arrival at for 
Car No. Chicago Destination Destination Destination Payment 


ART 18697 Oct.30 # £Pittsburgh,Pa. 3rdmorning Nov. 2 Nov.12 

SFRD 15382 Oct.28 Pittsburgh,Pa. 3rdmorning Oct. 31 Nov. 10 

SFRD 4636 Nov. 1 Pittsburgh, Pa. 8rdmorning Nov. 4 Nov.14 

SFRD 34941 Nov. 5 McKeesport,Pa. 4thmorning Nov. 9 

SFRD 31286 Nov. 1 Pittsburgh, Pa. 38rd morning Nov. 4 Nov.14 
2 


ART 24550 Oct. 29 Rochester,N. Y. 4th morning Nov. Nov. 12 
SFRD 32959 Nov. 1 (Sold in Chicago Nov. 1) Nov. 11 
SFRD 8201 Oct. 26 (Sold in Chicago Oct. 26) Nov. 5 


SFRD 36237 Nov. 2 Uniontown,Pa. 4thmorning Nov. 6 Nov.16 
GARX 7953 Oct. 28 Baltimore, Md. 4th morning Nov. 1 Nov.1l 
SFRD 34054 Oct. 28 Pittsburgh,Pa. 3rdmorning Oct. 21 Nov. 10 
SFRD 9116 Nov. 1 _ Pittsburgh, Pa. 3rd morning Nov. 4 Nov.14 
SFRD 19312 Nov. 1 Pittsburgh,Pa. 38rdmorning Nov. 4 Nov.14 


CONCLUSIONS 


There is no doubt that the respondent failed to remit the pro- 
ceeds of the sales to Pategian. Inability to pay for produce pur- 
chased is no valid defense in a disciplinary proceeding under the 
act (In re Josie Cohen Company, 3 A. D. 1013 (1944) ) and neither 
is bankruptcy (Jn re James L. Cecil, 7 A. D. 1105 (1948)). The 
same principle applies to failure to remit to consignors the pro- 
ceeds of sales. The respondent’s argument here is that the trans- 
action with Pategian was a “block deal’ involving all 13 cars and 
that it was not the custom to remit payment for any of the cars 
in a block deal until payment for all had been received by the 
consignee because of the possibility of “rejects” or “adjustments” 
on some of the cars with the purchasers. The respondent then 
contends that the Merchandise National Bank improperly cut off 
the respondent’s use of some $224,000 in respondent’s account, 
that the respondent had no other funds, that the action of the 
bank made it impossible to remit the proceeds of the sales to 
Pategian and that, therefore, the respondent did not violate the 
act. 

There is no evidence in the proceeding of any agreement with 
Pategian that he would receive no proceeds from the sale of any 
car until all cars had been sold and payments received from all the 
purchasers. Therefore, as shown by Finding 6, failure to remit 
proceeds of 12 of the 13 cars by November 18, the date on which 
the bank froze the respondent’s account, constituted violations of 
the act as implemented by the regulations. 

But, in any event, the action of the bank does not relieve the 
respondent of his obligation to remit promptly insofar as the 
disciplinary provisions of the act are concerned. In re Josie Cohen, 
supra. The respondent’s use of shippers’ proceeds in its general 
account, instead of maintaining a separate account for these funds, 
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endangered prompt and faithful accounting to consignors, and 
the respondent ran the risk of just what happened here, namely, 
that financial difficulties would tie up the account. Whether the 
action of the bank was right or wrong legally' is not established 
in this proceeding nor is it decisive of the outcome. The fact is 
that the respondent did not promptly remit the proceeds of the 
sales or their equivalent to the consignor as required by the act, 
and neither its troubles with the bank nor its bankruptcy consti- 
tute an adequate defense in this type of proceeding. 

The violations found are wilful, repeated and flagrant and would 
call for the revocation of respondent’s license. In re Burkhardt & 
Company, 8 A. D. 1253 (1949) ; In re E. & L. Produce Co., 8 A. D. 
1039 (1949) ; In re Ben Teichman & Son, 8 A. D. 920 (1949); In 
re Albert Kranson, 7 A. D. 555 (1948). But as the license has ex- 
pired, there is no point in ordering revocation. Publication of the 
fact, however, should be ordered. 


ORDER 


The facts and circumstances of this case as herein reported 
shall be published. A copy hereof shall be served upon the respond- 
ent. This order shall become effective ten days after the date 


hereof. 


(No. 2663) 
PACA Doc. No. 5230.* Decided January 10, 1951. 


Dismissal—Evidence—Burden of Proof—Express Warranties 


Where the evidence established that the only representation as to the grade 
or quality of the tomatoes made by respondent to complainant was a 
statement in the seller’s invoice that the tomatoes graded U. S. No. 1 at 
Bullard, Texas, the point of origin of the shipment, and a Federal-State 
inspection verified this grading, it is held, that complainant failed to 
sustain the burden of proving that respondent had expressly warranted 
the absence of field diseases in the tomatoes and, therefore, the com- 
plaint seeking to recover the contract price of the tomatoes, which is 
alleged to have been paid to respondent under protest, should be dis- 
missed.** 


Breach of Contract—-Implied Warranty of Quality— 
Rule of Caveat Emptor 


Where respondent offers complainant a carload of tomatoes either to handle 
on consignment or for outright purchase and complainant elects to make 

1A certified copy of the bank’s proof of claim in the bankruptcy proceeding, allowed in the 
undisputed sum of $525,355.08, was presented by the complainant at the oral argument but was 


not considered as evidence in the proceeding. 
* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject+ 


Index in this issue of Agriculture Decisions.—Ed, 
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an outright purchase relying either on a personal examination of the 
tomatoes or on an inspection by an independent inspection agency se- 
cured by complainant especially for that purpose, the rule of caveat 
emptor applies in the absence of guilty knowledge of any defects on the 
part of respondent and no implied warranty of quality will be raised 
in favor of complainant.** 


Mr. Louis Zingesser, of Mamaroneck, New York, for complainant. Mr. W. M. 
White, Southern Traffic Bureau, Harlingen, Texas, for respondent. Mr. 
William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
An informal complaint was made July 12, 1949, and a formal 
complaint was filed September 9, 1949. On November 22, 1949, 
a copy of the formal complaint and a copy of the report of in- 
vestigation were served by registered mail upon respondent. A 
copy of the report of investigation was served in like manner upon 
complainant. 

Complainant alleges that 465 boxes of tomatoes purchased from 
respondent on or about June 25, 1949, were infected with Clados- 
porium Rot and Alternaria Rot and had to be abandoned. It claims 
that this constituted a breach of implied warranty and a failure 
on the part of respondent to furnish tomatoes of the kind, grade 
and quality specified in the contract. Complainant now seeks to 
recover $1,278.75, the contract price of the tomatoes, which is 
alleged to have been paid to respondent under protest. 

Respondent filed'an answer on November 28, 1949, disavowing 
any liability to complainant and denying the existence of any 
warranties, implied or express. 

An oral hearing was requested by respondent and held May 23, 
1950, in * * *. The deposition of * * * was received in evidence 
in behalf of complainant. * * * and * * * testified for respondent. 
Respondent submitted proposed findings on June 28, 1950. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation, whose address is * * *. 

2. Respondent, * * *, is a corporation whose address is * * *. 
At the time of the disputed transaction, respondent was licensed 
under the act. 











** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions,—Ed, 
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3. On June 25, 1949, complainant purchased from respondent 
one carload, or 465 boxes, of tomatoes at an agreed price of $2.75 
per box, or a total price of $1,278.75, f.o.b. shipping point. The 
purchase was made while car ART 20242, containing the tomatoes, 
was on track at * * *. The shipment was released open to com- 
plainant on the date of purchase. 

4. Before the sale was consummated an inspection of the to- 
matoes was made either by an officer of complainant or by an 
independent inspection service at the request of complainant. In 
either case it was upon such inspection that complainant solely 
relied in purchasing the tomatoes. No warranty or representation 
was made by respondent as to the quality or condition of the 
tomatoes or that they were free from rot or disease. 

5. Five days after the tomatoes were purchased by complainant 
and while still on track, a Federal inspection showed that the car- 
load of tomatoes “now fails to grade U. S. No. 1, only account 
slightly sunken discolored areas.” 

6. On July 8, 1949, thirteen days after the complainant pur- 
chased the tomatoes, another official inspection showed 80 percent 
decay consisting of Cladosporium Rot and Alternaria Rot, and an 
average of 3 percent sunken and discolored areas occurring mostly 
on the shoulders of the tomatoes. Complainant abandoned the ship- 
ment to the carrier. 

7. On July 6, 1949, complainant paid under protest to respond- 
ent $1,278.75, the contract price of the tomatoes. 

8. The formal complaint was filed within nine months after the 
cause of action accrued. 


CONCLUSIONS 


Some time prior to June 25, 1949, respondent through * * *, a 
broker who represented both parties in this transaction, offered 
the carload of tomatoes here involved to complainant, either for 
handling on consignment or for outright purchase. The car was 
then at * * *, having been shipped from * * *, on June 11, 1949. 
The car was diverted to complainant at * * *. On June 25, 1949, 
* * * complainant’s president, told * * * that the carload of 
tomatoes had been inspected at * * *, and that he was satisfied 
as to the condition of the tomatoes and desired to make an 
outright purchase. 

It is not entirely clear from the evidence whether * * * per- 
sonally inspected the tomatoes or whether he secured a private 
inspection service to make the inspection. In a letter dated Sep- 
tember 27, 1949, to * * *, of the Fruit and Vegetable Branch, * * * 


wrote; 
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“After car arrived * * * phoned me he inspected same and that 
I should buy it outright for him f.o.b. basis, which I did.” 

This would seem to indicate a personal inspection by * * *. 
However, * * * testimony at the hearing indicates that * * * made 
no such examination but rather secured a private inspection 
service: 

“Q. And he ( * * *) said he personally inspected them? 

“A. No, I don’t think he personally inspected them, the in- 

spector inspected them. 

“Q. But he bought them on that inspection? 

“A. Right.” 

Furthermore, a private inspection service report covering the 
carload of tomatoes, dated June 25, 1949, and addressed to com- 
plainant substantiates that a third party inspection was made. 

Complainant contends that an implied warranty of freedom 
from field diseases existed in its favor. Whether complainant 
relied upon an inspection made by one of its officers or regular 
employees or whether it relied upon an inspection made by an 
independent agency hired especially for such purpose, the rule to 
be applied is one of caveat emptor. Where a buyer makes an in- 
spection or has an opportunity to inspect goods before purchase 
and the seller is without guilty knowledge, no implied warranty 
will exist, regardless of the nature of the defect. The buyer pur- 
chases at his own risk. Barnard v. Kellogg, 10 Wall. 383 (1883), 
1 Williston on Sales (Rev. Ed.) sec. 234. 

The same rule is applicable under section 15 of the Uniform 
Sales Act. New York, whose law governs this controversy, has 
adopted this section. Section 96, Personal Property Law of New 
York. Brokenfohr v. Gross, 177 N. Y. App. Div. 768, 164 N. Y. S. 
887 (1917); Blumberg v. Romer, 168 Misc. 169, 5 N. Y. S. 2d 352 
(1938); Fleischer Bros. v. Horowitz, 8 A.D. 927 (1949). 

Sections 15(1) and (2) of the Sales Act require the existence 
of two elements in a transaction before finding an implied war- 
ranty of fitness: first, the buyer must make known to the seller 
the particular purpose for which the goods are required; second, 
it must appear that the buyer relied upon the seller’s skill and 
judgment. 

The evidence presented here does not appear to fulfill these re- 
quirements. Nowhere is it indicated that respondent was informed 
of the use to which the complainant was going to put the tomatoes. 
To respondent’s knowledge complainant may have purchased the 
tomatoes for immediate resale, while green, to another, or it may 
have bought them for the purpose of allowing them to ripen for a 
subsequent sale for retail consumption. Even now, employing hind- 
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sight, it is difficult to discern the purchaser’s purpose. It allowed 
the tomatoes to remain in the car continuously until abandon- 
ment; it ordered the ice removed from the car on June 27, 1949, 
and then directed it reiced from June 29, 1949, through July 6, 
1949, inclusive; on July 7, 1949, it ordered the car for the regular 
market on the following day; and on July 8, 1949, it abandoned 
the shipment to the carrier. 

That complainant relied solely on its own knowledge and inspec- 
tion or on an inspection it alone obtained in making the transaction 
seems clear from * * * testimony. Furthermore, the seller’s in- 
voice, a copy of which is contained in the record, includes the fol- 
lowing statement: “THE ABOVE CAR INSPECTED AC- 
CEPTED ON TRACK NEW YORK.” Nowhere is it shown that 
complainant was influenced in the matter of the condition or the 
quality of the tomatoes by anything respondent said or did or by 
the seller’s skill and judgment. The parties here were at the very 
least on an equal footing. 

Complainant urges that respondent had prior knowledge of the 
defects on the basis that the latter iced the car in such manner as 
to keep the car temperature at an abnormally low level so that the 
ripening process and the subsequent discovery of the defects would 
be delayed. Lee Roy Crawford testified in rebuttal that the car 
was iced the same way as all other cars of tomatoes respondent 
shipped during the prevailing weather to Northeastern United 
States. If the temperature in the car was abnormally low, com- 
plainant should have known about it at the time of purchase, for 
the June 25 inspection report of the private inspection agency 
showed the temperatures as top 45 degrees, bottom 40 degrees, 
Fahrenheit. 

Respondent’s position is supported by the fact that it was acting 
as a broker in this matter for one * * *, of * * *, and so probably 
had little information, if any, of the actual condition of the to- 
matoes. Furthermore, respondent also offered the car on a consign- 
ment basis and it seems very unlikely that it would have done so 
had it known of the existence of any field diseases. 

In regard to any express warranties, complainant has failed to 
meet the burden of proof. Rather, * * * testimony and the seller’s 
invoice show that the only specification as to quality or grade in 
the contract was that the tomatoes had been officially graded U. 8S. 
No. 1 at origin. A Federal-State inspection on June 10, 1949, at 
* * * the shipping point, verified this grading. 

Complainant has failed to show any breach of the contract or 
violation of the act on the part of respondent. The complaint 
should be dismissed. 


Index in this issue of Agriculture Decisions.—Ed. 
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ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2664) 


PACA Doc. No. 5242.* Decided January 10, 1951. 


Dismissal—Lawful Rejection—Effect of Buyer’s Inspection at Destination— 


Implied Warranty of Suitability of Produce for Purpose Purchased 


Where complainant sold respondent oranges upon a delivered basis and 


subject to respondent’s inspection at destination and the contract con- 
tained no specifications as to grade or quality of the oranges to be 
shipped, it is held, in an action for unlawful rejection of the oranges by 
respondent, that, in the absence of specifications as to grade or quality 
there is an implied warranty that the oranges will be suitable for the 
purpose for which purchased, if known, and that since inspection at 
destination disclosed that the oranges were diseased by “considerable 
pitting,” respondent’s rejection of the fruit under the circumstances 
was not without reasonable cause and, therefore, the complaint should 
be dismissed.** 


Principal and Agent—Disclosed or Partially Disclosed Principal 
as Party to Contract 


Where respondent contended that the contracts of purchase and sale cover- 


ing two shipments of oranges were between complainant and W., re- 
spondent’s buying agent, and that respondent has no liability under the 
contracts, it is held, that, in transactions entered into by an agent on 
behalf of a disclosed or partially disclosed principal, it is ordinarily 
inferred that the principal is intended to be a party thereto and unless 
the circumstances or the form of the contract indicate that the third 
person intends to deal only with the agent, the principal is a party, 
and that since the record shows that complainant considered the re- 
spondent as the purchaser and real party in interest, respondent’s 
theory that it is not liable under the contracts made by its agent is not 
a good defense.** 


Principal and Agent—Disclosed or Partially Disclosed Principal— 
When Liable for Contracts of its Agent 


A disclosed or partially disclosed principal is subject to liability upon an 


authorized contract in writing, if not negotiable or under seal, although 
it purports to be the contract of the agent, unless the principal is ex- 
cluded as a party by the terms of the instrument or by the agreement 
of the parties.** 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
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Principal and Agent—Liability of Agent on Contracts Made for Principal 


The principal may often be liable although the agent is also bound since the 
agent, by his own agreement, may bind himself jointly with the prin- 
cipal, or even instead of the principal, if this is clearly understood and 
agreed between the parties.** 


Principal and Agent—Presumption where Principal Known and Agent 
Known as Such—Remedies—Third Party may Elect Against 
Whom to Proceed 


Where the principal is known and the agent known to be acting for him, 
the presumption is that the principal and the principal alone is to be 
bound. But even though both principal and agent are liable to a third 
party, the latter may elect which of the two he chooses to proceed 
against, although recovery from one will bar recovery from the other.** 


Western Fruit Growers, Inc., of Los Angeles, California, complainant pro se. 
Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S. C. 499a et seq.). By formal 
complaints filed October 24, 1949, complainant alleges that re- 
spondent unlawfully rejected two shipments of oranges sold by 
complainant to respondent and shipped in May 1948. 

Copies of the formal complaints and the report of investigation 
made by the Fruit and Vegetable Branch were served upon re- 
spondent by registered mail on November 4, 1949. A copy of the 
report of investigation was served upon complainant by registered 
mail on November 7, 1949. 

On December 12, 1949, respondent filed an answer covering 
both complaints in which all material allegations were denied. By 
way of defense, respondent alleges that * * * acted as respondent’s 
representative, that the negotiations were conducted by * * * with 
complainant’s broker or agent, that respondent had no direct 
dealings with complainant or its agent and that payment of the 
invoice prices of the two shipments of oranges was to have been 
made to complainant by * * *. Respondent further avers that since 
the contracts of purchase and sale were made “Subject * * * in- 
spection * * *,” and it was respondent’s “honest conviction” that 
the oranges were not suitable for distribution to respondent’s 
stores, the rejection was justified and was not arbitrary. Respond- 
ent denies any liability whatever in connection with the two cars 
of oranges. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Respondent requested an oral hearing, which was denied, inas- 
much as the amount claimed did not exceed $500 in either case and 
a hearing did not appear to be necessary for a proper presentation 
of the cases. The issues are, therefore, determined by means of 
the shortened procedure provided for in the rules of practice. 


FINDINGS OF FACT 

1. Complainant, * * *, is a corporation whose post office address 
is * + 

2. Respondent, * * *, is a corporation whose address is * * *. 
At the time of these transactions respondent was licensed under 
the act. 

3. On or about May 7, 1948, complainant sold to respondent a 
rolling car of Red Mule brand Navel oranges of varying sizes, at 
an agreed price of $6.50 per box for 176s and larger, $6 per box for 
size 200s, and $5.50 per box for 220s, delivered at * * *, and sub- 
ject * * * inspection at * * *, for a total invoice price of $2,422.42. 

4. On or about May 1, 1948, complainant shipped, in car PFE 
63337, a car of Red Mule brand Navel oranges, in interstate com- 
merce, from * * *, to itself at * * *. On May 7, 1948, complainant 
diverted car PFE 63337 to * * * at * * *, and invoiced * * *, at 
* * * pursuant to instructions from the broker. This car arrived 
at * * * on May 10, 1948, and following inspection respondent 
rejected the oranges contained therein. 

5. On or about May 8, 1948, complainant sold to respondent a 
rolling car of Red Mule brand Navel oranges of varying sizes, at 
an agreed price of $6.50 per box for 176s and larger, $6 per box 
for size 200s, and $5.75 per box for 220s, delivered at * * *, and 
subject * * * inspection at * * *, for a total invoice price of 
$2,423.17. 

6. On or about May 3, 1948, complainant shipped, in car SFRD 
15370, a car of Red Mule brand Navel oranges, in interstate com- 
merce, from * * *, to itself at * * *. On May 8, 1948, complainant 
diverted car SFRD 15370 to The Kroger Company at * * *, and 
pursuant to instructions from the broker, complainant invoiced 
** * ot * * *, This car arrived at * * * on May 11, 1948, and fol- 
lowing inspection respondent rejected the oranges contained 
therein. 

7. The contracts covering both cars of oranges, PFE 63337 and 
SFRD 15370, were negotiated by * * *, who acted as broker for 
the parties in the transaction. Both sales were confirmed by a 
Brokers Standard Memorandum of Sale. 

8. Following rejection of the two cars of oranges by respondent, 
complainant disposed of the fruit by sale at auction in * * *. 
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9. Informal complaint was filed on February 3, 1949, which was 
within 9 months from the time the alleged cause of action accrued. 


CONCLUSIONS 


Respondent’s first line of defense, although not specifically 
spelled out, is that the contracts here were between complainant 
and * * * and that respondent, therefore, has no liability under 
the contracts. At the same time, respondent states that the * * * 
acted as the representative of respondent, * * *. In respondent’s 
brief, * * * is referred to as “a subsidiary corporation of * * *,” 
and it is frankly stated that “* * * are the buying agents for 
* * DD 

It is an elementary principle of the Law of Agency that the 
principal is liable on contracts made in his name by his agent 
acting within the scope of the agent’s authority. Mechem on 
Agency, § 1709, Vol. 2. In transactions entered into by an agent 
on behalf of a disclosed or partially disclosed principal, it is ordi- 
narily inferred that the principal is intended to be a party thereto; 
and unless the circumstances or the form of the contract indicate 
that the third person intends to deal only with the agent, the prin- 
cipal is a party. Restatement of the Law of Agency, § 147, Vol. 1. 
In this case, the teletype conversations between complainant and 
the broker refer to * * * throughout as the purchaser. From the 
teletype, one would infer that the broker was negotiating directly 
with * * *, although the file contains affidavits by * * * of * * * 
to the effect that he conducted negotiations with the broker for 
the purchase of the oranges in question. Just before the close of 
the teletype conversations, during which the broker referred only 
to * * *, the broker told complainant to invoice * * * for the 
oranges. This was the first reference to * * *. Complainant said, 
“Do you mean you want us to divert the car to * * *, and send 
invoice to * * *?” The broker replied, “That’s right,” and com- 
plainant agreed. However, complainant obviously considered * * * 
as the purchaser and the real party in interest. Moreover, there is 
nothing in the terms of the agreement which specifically excludes 
* * * as a party. A disclosed (or partially disclosed) principal is 
subject to liability upon an authorized contract in writing, if not 
negotiable or under seal, although it purports to be the contract 
of the agent, unless the principal is excluded as a party by the 
terms of the instrument or by the agreement of the parties. § 149, 
Restatement of Law of Agency. 

It is also true that the principal may often be liable although 
the agent is also bound, since the agent, by his own agreement, 
may bind himself jointly with the principal, or even instead of the 
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principal, if this is clearly understood and agreed between the 
parties. Mechem on Agency, Vol. 2, § 1712. However, where the 
principal is known and the agent known to be acting for him, as 
is the case here, the presumption is that the principal and the 
principal alone is to be bound. But, even though both principal 
and agent are liable to the third party, the latter may elect which 
of the two he chooses to proceed against; although recovery from 
one will bar recovery from the other. Denunzio Fruit Company v. 
Associated Distributors, 7 A. D. 1009, 79 Fed. Supp. 117. 

From the foregoing, it is clear that respondent’s theory that it 
is not liable under the contracts made by its agent, * * *, is nota 
good defense. 

There is more merit in respondent’s contention that its rejec- 
tion of the oranges was justified. The terms of the contracts were 
most certainly favorable to the respondent, the sales being on a 
delivered basis and subject to respondent’s inspection at destina- 
tion. There were no specifications as to grade or quality of the 
oranges to be shipped. In the absence of such specifications, there 
is an implied warranty that the produce will be suitable for the 
purpose for which it was purchased, if known. Richman & Sam- 
uels, Inc. v. John Aiello & Bros. Corp., S. 1223, PACA Doc. 1906. 
The broker, being located in the * * * where respondent has its 
principal office undoubtedly knew that * * * would of necessity 
distribute the fruit for sale through its chain of stores. 

Upon arrival of car PFE 63337 at * * * on May 10, respondent’s 
inspector made a doorway inspection of the oranges which showed 
the following condition: 

“No. 1 case inspection shows 6% grade defects, No. 2 case 10% 

to as high on third case 17% grade defects this includes Blue 

Mold Decay. Dark Sunken Areas around stem ends, also pitted 

sunken surface skins to some Early Stage Decay setting in on 

some fruit.” 
The report of respondent’s inspector, covering the oranges in car 
SFRD 15370, upon arrival at * * * May 11, discloses the following: 

“,.. showing from 10 to 20% defects such as early stage decay 

dark sunken discolored areas around stem ends and some Blue 

mold. . . . Second inspection at Ohio Food Terminal Storage 
track 2:30 PM top layer 2 cases, No. 1 case 15% grade defects, 

No. 2 case 25% grade defects such as pitted sunken surface 

skins, early stage decay showing dark sunken areas around stem 

ends infection develops into Blue Mold decay.” 

An inspection made by the Railroad Perishable Inspection 
Agency of the oranges in car PFE 63337 on May 11, 1948, the day 
following arrival, reflects the following: 
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“Originally good quality and color. Sized. Wrapped. Full to 

11% inch bulge pack. 3 to 15% light scars. Bright. Firm. Less 

than 1% Blue Mold Decay, some show very light pitting or 

storage pox, 30 to 60%.” 

* * * of * * * reported that he found the same condition as re- 
ported by respondent’s inspector. A restricted Federal inspection 
of car PFE 63337 on May 11, 1948, showed no decay in this car. 
* * * stated that he showed the samples to the Federal inspector, 
who replied that this was anthracnose and that he had been ad- 
vised by his Washington office to be on the lookout for this condi- 
tion. A restricted Federal inspection made on May 12, 1948, of 
the oranges in SFRD 15370 showed condition, “Firm. In most 
samples range from 2 to 15%, in some none, average approxi- 
mately 6% damaged by Anthracnose following skin injury. No 
decay.” 

All of the foregoing inspections were limited or restricted, and 
while the Federal inspections failed to disclose any decay, three 
experienced inspectors found the condition above referred to. In 
addition, the broker, after being instructed by complainant to in- 
spect the car and report back to complainant, reported the fol- 
lowing: 

“63337 — WE INSPECTED FOUND ONLY OCCASIONAL 

DECAY HOWEVER CONSIDERABLE PITTING.” 

In Department of Agriculture Miscellaneous Publication No. 
498, MARKET DISEASES OF FRUITS AND VEGETABLES, 
we find that pitting of citrus fruits, as its name indicates, consists 
of abruptly sunken spots in the rind. It is sometimes called “pox,” 
but the use of this term is undesirable. Softening often occurs 
underneath the pits and may lead to invasion by blue mold, the 
withertip fungus, or the stem-end rot fungi. The pulp beneath 
large pitted areas usually has a tainted taste. In affected areas 
of the rind the oil glands are particularly noticeable in early stages 
of the disease, especially on oranges, because in some places they 
are raised and slightly darker than the tissues surrounding them. 
In old pits these glands are definitely sunken. The disease may’ 
occur on fruit at time of packing, or it may develop in transit. 
Generally, it does not develop until after a storage period of 4 to 
6 weeks when it is often accompanied by aging or shriveling of 
the rind around the stem. It usually is worse at 36° to 40° F. than 
at either higher or lower temperatures. 

While the restricted Government inspections did not disclose 
the decay discovered by three other inspectors, the condition as 
reported by the latter is confirmed in some degree by the broker 
who reported back to complainant that, “WE INSPECTED 


ACT, 1930 


FOUND ONLY OCCASIONAL DECAY HOWEVER CONSID- 
ERABLE PITTING.” Moreover, the Department’s Publication 
No. 498, of which we take official notice, definitely indicates that 
the pitting of oranges is a disease. Quite naturally this detracts 
from the appearance of the fruit which, in all probability, would 
affect the merchantability and market value of the oranges. It 
must be remembered that this was a sale on a delivered basis, and 
that it was subject to respondent’s inspection at * * *. We do not 
believe that respondent’s rejection was arbitrary under the cir- 
cumstances and, in view of the condition discovered by four men 
who examined the fruit, we conclude that respondent’s rejection 
of the oranges in both cars was not without reasonable cause. It 
follows, therefore, that the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2665) 


J. E. NELSON & SONS v. SIMON SIEGEL COMPANY. PACA Doc. No. 
5010. Decided January 11, 1951. 


Dismissal of Petition for Reconsideration— 
Inconsistency of Claim of Rescission of Contract 


Where respondent contends in petition for reconsideration that no con- 
sideration was given to its claimed loss and, for the first time, that it 
rescinded the contract, held, that the claimed loss was fully considered 
and discussed in the decision and that the claimed rescission is incon- 
sistent with respondent’s position throughout the original proceeding, 
since it accepted the produce, and, therefore, the petition is dismissed.* 


Mr. James W. Nelson, of Altoona, Pennsylvania, for complainant. Mr. Alex- 
ander Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


AMENDMENT OF PRIOR ORDER AND DISMISSAL OF 
PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
By order dated August 10, 1950, complainant was awarded repara- 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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tion against respondent in the amount of $780, the purchase price 
of a carload of lettuce which was sold to and accepted by respond- 
ent. A copy of the order was served upon respondent on August 
13, 1950. On August 23, 1950, which was within the time permit- 
ted by the Rules of Practice, respondent filed a petition for 
reconsideration. 

In the petition, respondent states, as it did in its original brief, 
that it accepted the carload of lettuce by a diversion of the carload 
ef lettuce to Philadelphia, Pennsylvania. Respondent now contends 
for the first time that, even though it accepted the lettuce, it re- 
scinded the contract and offered to return the lettuce, and, there- 
fore, respondent is liable only for the net proceeds received from 
the resale of the lettuce. 

Under the Perishable Agricultural Commodities Act, 1930, and 
the Regulations, a purchaser has two courses of action for a 
claimed breach of warranty by the seller—acceptance or rejection 
of the produce. San Pat Vegetable Company, Inc. v. Sid Kyman, 
5 A. D. 483. Neither the act nor the regulations makes any mention 
of a right of rescission. It is unnecessary to decide whether re- 
scission was one of the rights available to respondent in this 
controversy. A rescission of the contract must be in connection 
with a rejection of the produce. Since respondent’s position 
throughout the original proceeding was that the produce was ac- 
cepted, it is obviously inconsistent to argue that there was or could 
have been a rescission of the contract. 

Respondent next contends that no consideration was given in the 
decision of August 10, 1950, to the loss sustained by the fact that 
the carload of lettuce was not a rolling carload as specified in the 
contract. The breach was fully discussed in the “Conclusions” of 
the decision and no purpose would be served by a further discus- 
sion here. It is our opinion that the conclusions reached in this 
respect were supported by the facts and the law applicable. 

As pointed out by respondent, certain figures are wrong in the 
“Conclusions” and the “Order.” In the next to last paragraph of 
the “Conclusions,” line 9, the figure $70 should read $80. In the 
last paragraph of the “Conclusions,” line 4, the figure $780 should 
read $770 and on line 7 the figure $70 should be $80. In the 
“Order,” line 2, the figure $780 should be $770. The order of 
August 10, 1950, is hereby amended by insertion of the correct 
figures. 

The petition is dismissed without prior service upon com- 
plainant. 

The reparation awarded in the order of August 10, 1950, as 
amended by this order to state the correct amount of reparation, 
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$770, shall be paid within 30 days from the date of this order. 
The facts set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2666) 
PACA Doc. No. 5412.* Decided January 11, 1951. 


Dismissal—Settlement between Parties 


The Department having received a letter from complainant’s attorney to 
the effect that a settlement had been agreed upon by the parties to the 
proceeding and that the matter may be considered closed, the complaint 
is, accordingly, dismissed. 


Messrs. Moore and Riley, of Minneapolis, Minnesota, for complainant. 
Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
The formal complaint was filed on March 20, 1950, in which the 
complainant alleged failure on the part of the respondent to pay 
the full purchase price for a carload of cherries sold to respondent 
by complainant in July 1949. The respondent filed an answer to 
the complaint on August 25, 1950, and requested an oral hearing. 

By letter dated December 28, 1950, complainant’s attorney noti- 
fied the Department that a settlement was agreed upon by the 
parties to the proceeding and that the matter may be considered 
closed. Accordingly, the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2667) 
PACA Doc. No. 5413.* Decided January 11, 1951. 


Dismissal—Settlement between Parties 


Where complainant’s attorney notified the Department that the case had 
been amicably settled by the parties and requested that the complaint 
should be dismissed, the case is, accordingly, dismissed. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Messrs. Moore and Riley, of Minneapolis, Minnesota, for complainant. 
Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
In a formal complaint filed on March 20, 1950, complainant re- 
quests an award of reparation of $1,241.39, which is alleged to be 
the unpaid balance of the purchase price of two carloads of Lam- 
bert cherries sold to respondent on or about July 6, 1949. On 
August 25, 1950, respondent filed an answer denying liability on 
the grounds that the cherries delivered by complainant failed to 
meet contract requirements, and that respondent had accounted 
to complainant for the proceeds of resale. Respondent requested 
an oral hearing. 

On December 28, 1950, complainant’s attorney advised the De- 
partment by letter that its complaint against respondent had been 
settled by agreement of the parties and that the complaint should 
be dismissed. Accordingly, the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2668) 


D. E. Scott v. RALPH PETRUZZI. PACA Doc. No. 5462. Decided 
January 23, 1951. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold a truckload of potatoes to re- 
spondent but that the latter failed to pay the agreed purchase price, 
and where respondent failed to file an answer, held, respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and his failure to pay the 
agreed purchase price is in violation of section 2 of the act, for which 
complainant should be awarded reparation.* 


Mr. D. E. Scott, of Onancock, Virginia, complainant pro se. Mr. E. D. Mul- 
ville, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Informal complaint was received August 1, 1950. Formal repara- 
tion complaint was filed October 16, 1950, alleging that complain- 
ant sold a truckload of potatoes to respondent, on or about July 
17, 1950, but that respondent failed to pay the agreed purchase 
price of $516.15. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant November 24, 1950. On November 30, 1950, copies 
of the report of investigation and the formal complaint was served 
upon respondent. 

At the time of the service of the formal complaint respondent 
was notified, in writing, that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, D. E. Scott, whose address is 
Onancock, Virginia. 

2. Respondent is an individual, Ralph Petruzzi, whose address 
is East Brookfield, Massachusetts. At the time of the transaction 
complained of herein respondent was licensed under the act. 

3. On or about July 17, 1950, in the course of interstate com- 
merce, complainant sold to respondent 279 sacks of U. S. No. 1 
grade, Size A, potatoes at $1.85 a sack, f.o.b. acceptance final, or a 
total purchase price of $516.15. 

4. On or about July 17, 1950, potatoes which conformed with 
the terms of the contract as to grade, quality, quantity and size, 
were delivered to and accepted by respondent’s agent in Eastville, 
Virginia, for transportation in interstate commerce in respond- 
ent’s truck. 

5. Respondent gave complainant a check for $516.15 in pay- 
ment for the potatoes, but this check was returned by the bank, 
unpaid, due to insufficient funds. 

6. Respondent has not paid the purchase price of $516.15, or 
any part thereof. 

7. Formal complaint was filed October 16, 1950, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint consti- 
tutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 

Complainant sold to respondent, in the course of interstate com- 
merce, 279 sacks of U. S. No. 1 grade, Size A, potatoes at $1.85 
per sack, f.o.b. acceptance final, or a total purchase price of 
$516.15. Potatoes conforming with the terms of the contract were 
delivered to, and accepted by, the respondent’s agent for trans- 
portation in interstate commerce. Respondent gave the complain- 
ant a check for the amount of the purchase price but the check 
was returned, unpaid, by the bank. Respondent has since failed 
to pay the agreed purchase price, or any part thereof. 

Respondent’s failure to pay promptly the amount due in connec- 
tion with the transaction is in violation of section 2 of the act. 
Complainant should be awarded reparation’in the amount of 
$516.15, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $516.15, with interest thereon at 
the rate of 5 percent per annum from August 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2669) 


MAY N. PROZELLER v. C. H. MUSSELMAN Co. PACA Doc. No. 5456. 
Decided January 23, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant’s testate delivered to respondent a 
truckload of apples which respondent graded and accepted, but that 
the latter has paid only a part of the agreed purchase price and has 
failed and refused to pay the balance, and where respondent has not 
filed an answer, it is held that respondent’s failure to answer constitutes 
an admission of the facts alleged in the complaint, and its failure to 
pay the balance of the purchase price is a violation of section 2 of the act 
for which reparation, with interest, should be awarded complainant.* 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Carlyle B. Newcomb, of Rochester, New York, for complainant. Mr. 
Gerald J. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Informal complaint was made by Peter J. Prozeller on January 9, 
1950. On February 22, 1950, Peter J. Prozeller died. Thereafter, 
May _N. Prozeller, executrix of his estate, continued the proceed- 
ings on behalf of the estate. Formal complaint was filed on October 
17, 1950, alleging failure on the part of respondent to pay the 
full purchase price for a truckload of apples. The Regulatory Divi- 
sion, Fruit and Vegetable Branch made an investigation and a 
copy of its report of investigation was served by registered mail 
upon complainant’s attorney November 6, 1950. The complaint 
and a copy of the report of investigation were served by registered 
mail upon respondent November 3, 1950. 

At the time of service of the complaint respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute an admission of the 
facts alleged in the complaint. Respondent has failed to file an 
answer. The issuance of an order is therefore authorized without 


further proceedings. 


FINDINGS OF FACT 


1. Complainant, May N. Prozeller, is the duly appointed execu- 
trix of the estate of Peter J. Prozeller. The deceased was an indi- 
vidual doing business under the name of Peter J. Prozeller at 42 
N. Main, Newfane, New York. Complainant’s address is Newfane, 
New York. 

2. Respondent, C. H. Musselman Co., is a corporation whose 
address is Biglerville, Pennsylvania. Respondent was licensed un- 
der the act at the time of the transaction complained of herein. 

8. On or about October 15, 1949, deceased and respondent orally 
agreed that the former was to ship apples by the truckload in the 
course of interstate commerce to respondent’s plant at Inwood, 
West Virginia; that respondent was to have the option of accept- 
ing or rejecting such apples; and that the shipper was to accept 
the buyer’s grading in all cases. The parties further agreed that 
deceased was to get $2 per cwt. four apples graded No. 1 Canners 
214 in. and up, $2 per cwt. for apples graded No. 1 Canners, 214 
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in. to 214 in., 70 cents for apples graded No. 2 Canners, 50 cents 
for Ciders, and nothing for culls. It was stipulated that the apples 
were to be hard and firm. 


4. Peter J. Prozeller shipped four truckloads of apples to re- 
spondent at Inwood, West Virginia. The third of these truckloads, 
carrying 34,600 pounds net weight of apples, arrived at its desti- 
nation on or about October 20, 1949, and was accepted by respond- 
ent. The apples were thereupon graded by respondent as being 91 
percent, or 31,486 pounds, No. 1 Canners 214 in. and up, 1 percent, 
or 346 pounds. No. 1 Canners 2!/, in. to 214 in., 7 percent, or 2,422 
pounds, No. 2 Canners, and 1 percent, or 346 pounds, Ciders. The 
amount due on such shipment as established by the purchase 
agreement was $655.32. Respondent paid deceased a flat sum of 
70 cents per cwt., or a total of $242.20 for 34,600 pounds, leaving 
a balance of $413.12 still due and owing complainant. 

5. Informal complaint was made within 9 months after the 
cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 


The claim in this case is with respect to one truckload of apples, 
which arrived at Inwood, West Virginia, on or about October 20, 
1949. The agreed price for these apples, under the contract, was 
$655.32. Respondent paid $242.20, leaving a balance of $413.12 
which respondent has failed or refused to pay. Respondent’s fail- 
ure to pay the balance of $413.12 is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $413.12, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $413.12, with interest thereon 
at the rate of 5 percent per annum from November 1, 1949, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 2670) 


SCHOENBURG BROTHERS PRODUCE Co. v. S. D. EVELOFF. PACA Doc. 
No. 5236. Decided January 23, 1951. 


Failure to Pay Purchase Price—Lack of Suitable Shipping Condition— 
Lawful Rejection 


In suit by complainant to recover damages resulting from respondent’s re- 
jection of a carload of lettuce and the purchase price of a carload of 
carrots, wherein respondent alleged the lettuce was not in suitable 
‘shipping condition, but admitted liability for the carrots, held, that since 
the lettuce was abnormally deteriorated on arrival the rejection was 
not without reasonable cause, and reparation should be awarded com- 
plainant for the purchase price of the carrots.* 


Dismissal of Counterclaim—Evidence Showing Produce in 
Suitable Shipping Condition 


Where respondent filed counterclaim for damages alleging two carloads of 
lettuce purchased from complainant were not in suitable shipping condi- 
tion, held, that the lettuce was in suitable shipping condition and that 
the counterclaim should be dismissed.* 


Inapplicability of Statute of Frauds to 
Reparation Proceedings under Act 


Where respondent pleaded state statute of frauds as defense to action by 
complainant for damages involving a carload of lettuce sold to re- 
spondent, held, such statute is not applicable to reparation proceedings 
under the act.* 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. William E. 
Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Formal complaint was filed October 24, 1949, for total reparation 
of $2,067.15. Complainant alleges that it sold to respondent a car- 
load of lettuce on or about July 12, 1949, and a carload of carrots 
on or about July 18, 1949, both at f.o.b. prices, and that produce 
meeting contract specifications was subsequently shipped to re- 
spondent under each contract. Complainant alleges further that 
respondent refused to accept the carload of lettuce, PFE 45761; 
that complainant was unable to resell the lettuce and it was aban- 
doned to the carrier; and that respondent has failed to pay the 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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purchase price and expenses of $1,107.55. Complainant alleges 
that respondent accepted the carload of carrots, PFE 93974, but 
has failed to pay the purchase price and charges totaling $959.60. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent by registered mail on 
November 18, 1949. On November 19, 1949, a copy of the report 
of investigation was served in like manner upon complainant. 

An answer was filed by respondent on December 5, 1949. In its 
answer, respondent pleads the Statute of Frauds with respect to 
car PFE 45761 and admits liability for the amount due for the 
carrots. By way of counterclaim, respondent alleges that it pur- 
chased from complainant two carloads of best quality lettuce, one 
on or about July 8, 1949, and the other on or about July 10, 1949; 
that respondent paid the purchase prices of $1,152 each; that the 
lettuce was not of the quality represented; that the lettuce was 
sold in accordance with complainant’s instructions for the latter’s 
account; and that losses of $535.35 and $953.09 resulted. Respond- 
ent requests an award of reparation for the total loss of $1,488.44, 
less $959.60 due complainant for PFE 93974, or $528.84. 

Complainant filed a reply, denying the allegations of the coun- 
terclaim generally. 

A hearing was held at respondent’s request in Philadelphia, 
Pennsylvania, on February 7, 1950. Both parties were represented 
by counsel. Complainant’s president, Paul Schoenburg, and Henry 
Sbrana, a packer and shipper of lettuce at Salinas, California, 
testified for complainant. The deposition of James Schoenburg, 
complainant’s sales manager, was also offered into evidence on 
behalf of complainant. The testimony of Simon D. Eveloff was 
offered on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Paul Schoenburg, doing bus- 
iness as Schoenburg Brothers Produce Co., whose address is 
Salinas, California. During the times involved herein, complain- 
ant was licensed under the act. 


2. Respondent is an individual, Clara Eveloff, doing business as 
S. D. Eveloff, whose address is Fruit Trade Building, Philadelphia, 
Pennsylvania. During the times involved herein, respondent was 
licensed under the act. 

3. On or about July 12, 1949, in the course of interstate com- 


merce, complainant contracted to sell to respondent 312 crates of 
4-dozen size lettuce, Vita Seal brand, at $3.35 per crate, f.o.b. 
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Salinas, California, plus $60 for top ice, with shipment to be made 
to respondent at Philadelphia, Pennsylvania. 

4. Vita Seal brand is one of complainant’s highest quality 
brands. 

5. On July 12, 1949, at 5:00 p.m., complainant shipped car PFE 
45761 from Salinas, California, consigned to respondent at Phila- 
delphia, Pennsylvania. The car contained 312 crates of 4-dozen 
size lettuce, the crates being labeled Vita Seal brand. Complainant 
sent to respondent an invoice for the price of $1,045.20, plus top 
ice of $60, or a total of $1,105.20. 

6. On July 14, 1949, respondent placed with the American Re- 
frigerated Transit Company the following instructions for 
handling: 

“Confirmation phone with Mr. S. Walsh, A.R.T. Co. Time 10:10 

A.M. DST, PFE No. 45671, contents lettuce origin California, 

12th now consigned S. D. Eveloff, Philadelphia, D&RG MP & 

PRR. Remarks cancel all present re-top icing instructions re-top 

ice up to original amount at Pueblo and St. Louis.” 

7. On July 18, 1949, complainant received respondent’s check 
for $1,105.20 in payment for car PFE 45761. This check was de- 
posited in the Monterey County Trust & Savings Bank, Salinas, 
California, and on July 27, 1949, complainant was advised by the 
bank that respondent had stopped payment thereon. The bank 
consequently charged complainant’s account with the amount of 
the check, plus protest fees, of $2.35. 

8. Car PFE 45761 arrived at Philadelphia at 12:10 a.m. on 
Friday, July 22, 1949. The lettuce was federally inspected on July 
25, 1949. The inspection certificate states, in part, as follows: 

“Quality: Fairly well trimmed, some of which is closely 

trimmed; wrapper leaves good green color, average 
52% of heads firm, 4% fairly firm and free from 
defects which average 1% soft, 3% broken Midribs. 

“Condition: Mostly fresh and crisp, range from 5 to 20%, 

average 9% Tipburn; decay ranges from 20 to 45%, 
average 31% Bacterial Soft Rot in all stages, affect- 
ing compact portion of head.” 

9. Respondent notified complainant by telegram, dated July 22, 
that the lettuce was very poor; that it was unable to handle; and 
that complainant should sell elsewhere. Thereafter complainant 
unsuccessfully attempted to place said car with the firm of Yeckes- 
Eichenbaum, Philadelphia, Pennsylvania, for sale in that city or 
diversion to New York or other Eastern markets for sale in those 
markets. Subsequently, the lettuce was abandoned to the carrier. 

10. The lettuce in car PFE 45761 was abnormally deteriorated 
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on arrival at Philadelphia and was not in suitable shipping condi- 
tion at the time of shipment. 

11. On or about July 18, 1949, in the course of interstate com- 
merce, complainant contracted to sell to respondent a carload of 
carrots, at $2.60 per crate f.o.b., plus $60 for top ice. Complainant 
diverted to respondent car PFE 93974 containing 346 crates of 
carrots which had been shipped from California on July 15, 1949, 
and which met contract specifications. Respondent received and 
accepted the carrots but failed to pay the purchase price of 
$899.60, plus $60 for top ice, a total of $959.60. Respondent admits 
liability to complainant for that amount. 

12. On or about July 9, 1949, in the course of interstate com- 
merce, complainant contracted to sell to respondent 312 crates 
of 4-dozen size lettuce, Vita Seal brand, at $3.50 per crate, f.o.b. 
Salinas, California, plus $60 for top ice, or a total of $1,152. On 
or about July 15, 1949, respondent paid complainant the total pur- 
chase price. 

13. Complainant shipped to respondent on July 9, 1949, car 
NWX 4556, containing lettuce which met the contract specifica- 
tions. The car arrived at Philadelphia on the evening of July 18, 
1949. Respondent notified complainant on July 20, by telegram, 
that the lettuce was “very soft leafy not terminal quality.” In- 
spections made the morning of July 20 by the Binney Inspection 
Service and Railway Perishable Inspection Agency disclosed some 
heads with a brown discoloration on one to three outer leaves and 
0 to 5 percent, average 2 percent, slimy soft rot. The following 
day, 275 crates of the lettuce in the car were federally inspected. 
The certificate states, in part, that: 

“Quality: Fairly well trimmed some of which are closely 
trimmed ; wrapper leaves good green color, 67% firm 
to hard, 6% fairly firm and free from defects which 
range from 5 to 15%, average 12%, chiefly broken 
midribs, doubles, and dirt. 

“Condition: Fresh and crisp, average 2% decay; range from 5 
to 25% average approximately 13% tipburn. 

“Grade: Fails to grade U. S. No. 1 due to grade defects.” 

14. The lettuce in car NWX 4556 was in suitable shipping con- 
dition when shipped and the condition of the lettuce on arrival at 
Philadelphia was not abnormal. 

15. On or about July 8, 1949, in the course of interstate com- 
merce, complainant contracted to sell to respondent 312 crates of 
4-dozen size lettuce, Vita Seal brand, at $3.50 per crate, f.o.b. 
Salinas, plus $60 for top ice, or a total of $1,152. Respondent paid 
the total] amount on July 11. 
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16. On or about July 8, 1949, complainant shipped to respondent 
car ART 22447, containing lettuce meeting contract specifications. 
The car arrived at Philadelphia at 2 p.m., July 17, a Sunday. The 
Binney Inspection Service inspected the lettuce on the morning of 
July 18, and the report reads: 
“Vita Seal brand. Calif. grown Iceberg Lettuce. 4 doz. size 
noted. Packs full. Heads are fairly well formed and developed, 
fairly uniform for pack size. Few ribby or angular. Clean, well 
trimmed. Firm to fairly firm, few spongy. Fairly good color. 
Few heads show discolored outer leaves. Butts reddish color. 
“0 to 5 ave. 2% slimy rot decay affecting outer leaves.” 


17. The lettuce in car ART 22447 was in suitable shipping con- 
dition when shipped and the condition of the lettuce on arrival at 
Philadelphia was not abnormal. No complaint concerning the let- 
tuce was made by respondent to complainant. 


18. The formal complaint and respondent’s counterclaim were 
filed within nine months after the causes of action accrued. 


CONCLUSIONS 


Respondent pleads the statute of frauds in connection with the 
contract of July 12, 1949, pursuant to which complainant shipped 
the lettuce in car PFE 45761. This contract was entered into by 
the parties over the telephone, complainant being in California 
and respondent in Pennsylvania. Under conflict of laws principles, 
a state statute of frauds applies only to contracts made in that 
state. It is unnecessary to decide whether the contract here was 
made in California or Pennsylvania, each of which states has a 
statute of frauds. Neither the California statute of frauds nor that 
of Pennsylvania is applicable to contracts made the subject of 
complaint under the Perishable Agricultural Commodities Act. 
Rothenberg v. Rothstein, 183 F. 2d 524 (3rd Cir. 1950). Accord- 
ingly, the plea of the statute of frauds is not a good defense in 
this proceeding. 

Each of the three contracts for lettuce was entered into by Paul 
Schoenburg and Simon D. Eveloff. These witnesses are in agree- 
ment that the contracts were for Vita Seal brand but they are not 
in agreement as to their understanding of the quality and condi- 
tion of the lettuce to be shipped under this brand. The testimony 
of each witness was in substance the same as to each contract. 
According to Schoenburg, he told Eveloff that lettuce packed under 
the Vita Seal brand would be the best quality available at the time 
of shipment, equal to the best in the Salinas district, and equal 
to its other top labels. Eveloff testified that Schoenburg said he 
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had “top quality, terminal quality lettuce, better than anything 
being shipped and that it was beautiful. Clear of all defects.” 

There was no agreement that the lettuce was to be federally 
inspected at shipping point or that the lettuce was to meet the 
requirements of a particular federal grade. None of the lettuce 
was federally inspected at shipping point. The United States 
Standards for lettuce, effective March 15, 1934, allows for the 
U. S. No. 1 grade a tolerance of 10 percent for defects, including 
tipburn. Hence, it is doubted that complainant represented that 
the lettuce shipped under the contracts would be free of all defects. 
In our opinion, the parties understood and agreed that the lettuce 
would be the best quality available at the time of shipment. 

Respondent’s position as to PFE 45761 is stated in its brief. It 
is claimed that the quality of the lettuce was misrepresented and 
that it was not in suitable shipping condition. 

Paul Schoenburg testified that he personally examined in the 
field and the packing shed the lettuce which ultimately went into 
car PFE 45761. He stated that the lettuce was suitable to carry 
the Vita Seal band, with less than 2 percent decay, mature, and 
cut and packed so as to carry under normal transportation condi- 
tions to Philadelphia without abnormal deterioration. Henry 
Sbrana, the grower and packer of 253 crates placed in the car, 
testified that the lettuce was as good as any shipped at that time, 
although it contained some tipburn which is prevalent during the 
summer months. The evidence indicates that the lettuce when 
shipped was of the quality represented by complainant. 

There appears to be no question that Bacterial Soft Rot in 
excess of 30 percent in the lettuce on arrival at Philadelphia was 
abnormal. That this amount of decay is abnormal is borne out by 
United States Department of Agriculture Circular No. 773, dated 
August 1948, “Spoilage of Fresh Fruits and Vegetables in Rail 
Shipments Unloaded at New York City 1935-42.” This study 
shows that the average amounts of tipburn and Bacterial Soft 
Rot found in California lettuce at New York City during July 
were 19.9 and 4.1, respectively. These two diseases are also dis- 
cussed in Department of Agriculture Miscellaneous Publication 
No. 541, dated October 1944, “Market Diseases of Fruit and Vege- 
tables.” It is there stated that “Tipburn is a physiologic disease 
that is found wherever lettuce is grown. Tipburn is apparently 
brought on by a too-rapid loss of water from the leaves. ... The 
disease is known to be much more prevalent at high temperatures. 
... There is some evidence that tipburn may increase in severity 
during the transit and market period.” As to Bacterial Soft Rot, 
it is stated that “It commonly follows tipburn, brown blight, and 
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spotted wilt lesions and is thus noted on some of the inner leaves. 
... The shipping of lettuce free from lesions of tipburn and other 
diseases and the use of low refrigeration temperatures during the 
transit period are important means for controlling Bacterial Soft 
Rot on the market.” 

Respondent contends that the abnormal deterioration was due 
to causes which existed in the lettuce at the time of shipment. 
Complainant takes the position that the deterioration arose be- 
cause respondent had the car retopiced two times in transit. Paul 
Schoenburg testified that it is necessary to open the doors of the 
car to retopice and the warmer air entering the car has a serious 
effect upon the keeping quality of the lettuce. It was his opinion 
that the first retopicing at Pueblo would not affect the lettuce too 
much because of the cool climate, but that it was bad practice to 
again open the car at East St. Louis where much higher tempera- 
tures prevailed. On the other hand, Eveloff testified that a carload 
of lettuce moving under the transportation service which he or- 
dered here, normally would not be in such a deteriorated condition 
on arrival at Philadelphia. 


The evidence shows that during the process of retopicing, the 
car doors are open for a period of an hour or two. It does not seem 
to us that the lettuce would be as seriously affected in this short 
period of time by warm outside temperatures as complainant con- 
tends. To the contrary, it would appear that the additional icing 
assured a low temperature in transit. In fact, car ART 22447 was 
also retopiced in transit at the same points and arrived with much 
less decay. It is concluded that the lettuce was not in suitable 
shipping condition at the time of shipment. 


We will next consider the two carloads of lettuce, NWX 4556 
and ART 22447, which are the subject of respondent’s counter- 
claim. Here again, respondent claims that there was a misrepre- 
sentation and a breach of warranty as to quality, and that the 
lettuce was not in suitable shipping condition. 


As to car ART 22447, Eveloff testified that he inspected the 
lettuce shortly after arrival and that it was in “ordinary condi- 
tion” because it contained “slime, tipburn and soft heads.” As to 
car NWX 4556, Eveloff testified that his inspection disclosed 
“slime, decay and tipburn.” The testimony of Paul Schoenburg as 
to the quality and condition of the lettuce shipped in these two 
cars is substantially the same as that concerning PFE 45761; in 
other words, the lettuce was equal to any of complainant’s labels 
shipped. Respondent has failed to establish that the lettuce 
shipped in the two carloads was not of the quality represented. 
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It seems to us that respondent’s principal contention is that the 
lettuce was abnormally deteriorated on arrival and, therefore, 
could not have been in suitable shipping condition. The study 
made by the Department, Circular No. 773, clearly indicates that 
the percentages of tipburn and decay, as disclosed by the various 
inspections made shortly after the arrival of the two carloads, 
were not abnormal for July. 

Respondent contends further that complainant advised respond- 
ent to sell the lettuce in cars NWX 4556 and ART 22447 and 
agreed to protect respondent against any loss. In support of this 
contention, Eveloff testified that after the arrival of each car he 
notified Paul Schoenburg by telephone of the condition of the 
lettuce and Schoenburg said “to get into the body of the car and 
you will find it different.” This witness testified further that he 
subsequently talked with James Schoenburg who stated, ““You go 
ahead and sell [both carloads] and we will help you out on the 
loss.” 

Paul Schoenburg testified that no complaint was received from 
respondent with respect to car ART 22447 but that a complaint 
as to NWX 4556 was received from Eveloff by telephone on July 
20. As to this conversation, Schoenburg testified that, “I told him 
that I was well aware of the fact that the market had broken and 
become demoralized and I expected he would take a heavy loss but 
I would not make any allowance if he persisted on account of 
quality. If he admitted it was on account of market conditions and 
if he went on with the balance of our dealings with us in a satis- 
factory manner, why, at the end of that time I might give him 
some consideration, but we did not guarantee him against any 
losses on account of market decline.” The testimony of James 
Schoenburg with respect to his conversation on July 21 with Eve- 
loff is substantially to the same effect. 

The record contains two telegrams which respondent sent to 
complainant, one dated July 20 and the other dated July 22. In 
the first telegram, respondent complains of the quality of the 
lettuce in NWX 4556. The second telegram states, in part, “Per 
Our Telegram Conversation Jimmy Schoenburg Yesterday He 
Advised Us Sell NWX 4556 You Will Help Out Loss... .” These 
telegrams do not refer to ART 22447 and, therefore, substantiate 
complainant’s position that no complaint was made with respect 
to this carload. The telegram of July 22, also substantiates com- 
plainant’s position that there was no agreement to protect re- 
spondent against any and all losses sustained in connection with 
car NWX 4556, or any particular part of such losses. The evidence 
indicates that Paul Schoenburg indicated a willingness to consider 
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giving respondent some help on his expected loss on the shipment. 
A promise to consider paying is not a promise to pay. 

Respondent’s rejection of car PFE 45761 was not without rea- 
sonable cause and, therefore, it is not liable for the damages 
claimed by complainant in connection therewith. At the oral hear- 
ing, respondent admitted that it was liable to complainant for 
$959.60, the purchase price of the carrots shipped in car PFE 
93974. The lettuce in cars NWX 4556 and ART 22447 was in 
suitable shipping condition. 

The failure of respondent to pay the agreed purchase price for 
the carload of carrots was a violation of Section 2 of the act. 
Reparation should be awarded complainant against respondent in 
the amount of $959.60. 

Respondent’s counterclaim should be dismissed. 

The facts and circumstances set forth herein should be pub- 
lished. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $959.60, with interest thereon 
at the rate of 5 percent per annum from August 1, 1949, until 
paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2671) 
PACA. Doc. No. 5189.* Decided January 23, 1951. 


Dismissal of Petition for Reconsideration— 
Settlement between Parties 


Where a petition for reconsideration of prior order was duly filed and before 
action thereon petitioner requested withdrawal because of settlement 
agreed upon by the parties, the petition is dismissed.** 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S. C. 499a et seq.), an order was 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, 
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issued on December 4, 1950, granting reparation to complainant 
in the amount of $1,300, with interest at 5 percent per annum 
from July 1, 1949, until paid. 

The order was served upon respondent on December 5, 1950. 
Thereafter, on December 14, 1950, and within the time prescribed 
by the regulations, respondent filed a petition for reconsideration 
of the order. The Department has received a letter from respond- 
ent’s attorney, dated January 9, 1951, stating that in view of the 
fact that an amicable arrangement has been worked out between 
the parties, respondent wishes to withdraw its petition for re- 
consideration. 

Accordingly, the petition is hereby dismissed without prior ser- 
vice upon complainant. 

Copies hereof shall be served upon the parties. 


(No. 2672) 
PACA Doc. No. 5241.* Decided January 23, 1951. 


Dismissal of Petition for Reconsideration— 
Meaning of Term, Rolling Car 


Where complainant contends in its petition for reconsideration that the car- 
load of prunes purchased from respondent was not a rolling car as 
specified in the contract because it was not under movement on the day 
prior to the day of purchase and, therefore, that the decision is in error 
in finding the carload was rolling, held, that a rolling car as defined in 
the current regulations means a carload which is under movement at 
the time of purchase, as in this proceeding, and, therefore, the petition 
should be dismissed.** 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
A decision and order were issued on December 6, 1950, dismissing 
the formal complaint. On December 15, 1950, and within the time 
prescribed by the rules of practice, complainant filed a petition for 
reconsideration. 

Complainant contends that it was error to find in the decision 
that the carload of plums purchased from respondent was a rolling 
"OAs explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject 
Index in this issue of Agriculture Decisions.—Ed. 
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carload as specified in the contract. Complainant states that since 
the carload was not under movement from shipping point prior 
to the day on which the car was offered for sale, it was not a 
rolling carload as defined in Paragraph (17) of the Trade Terms 
and Definitions. This paragraph is quoted by complainant to be as 
follows: 

“Par. (17). The terms ‘In Transit’, ‘Roller’, or ‘Rolling Car’ 
shall be deemed that the commodity referred to has been in 
possession of the Transportation Company and under movement 
from shipping point prior to the day on which the quotation 
is made, and that the car is moving over a route in line of haul 
between the point of origin and the market in which delivery is 
to: be made, and has been so moving since date of shipment with- 
out any delay attributable to the shipper or his agent.” 

Section 15 of the act authorizes the Secretary of Agriculture to 
make such rules, regulations, and orders as may be necessary to 
carry out the provisions of the act. Regulations which enumerate 
certain trade terms and declare that they shall be given certain 
defined meanings in proceedings under the act were first promul- 
gated on August 5, 1931. An amendment of these Regulations, 
issued in 1935, contained the paragraph quoted by complainant. 
On March 1, 1938, the Regulations were amended by deleting this 
paragraph and substituting in lieu thereof a new definition, read- 
ing, in part, as follows: 

“Tn transit,’ ‘Roller,’ or ‘Rolling car’ means that the produce 
referred to is in possession of the transportation company and 
under movement from shipping point when the quotation is 
made, and that the car is moving over a route in line of haul 
between the point of origin and the market in which delivery is 
to be made, and has been so moving since date of shipment with- 
out any delay attributable to the shipper or his agent.” 

The definition of “In transit, Roller or Rolling car,” has not 
been changed since the 1938 amendment and is now paragraph 
(q) of section 46.24 of the current Regulations. Under this defini- 
tion, a carload is rolling if it is under movement at the time it is 
quoted for sale. There is no requirement that the carload be mov- 
ing on the day prior to quotation. In this proceeding the carload 
began actual movement at 8:55 a.m., June 3, 1949, and the carload 
was first offered for sale by respondent to complainant, through 
the broker, at noon on June 3. It is clear that the carload was roll- 
ing within the meaning of the Regulations. 

Complainant’s petition for reconsideration is hereby dismissed 
without prior service upon respondent. 

Copies hereof shall be served upon the parties. 
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(No. 2673) 


HOLLAND & MCCHESNEY v. RALPH PETRUZZI. PACA Doc. No. 
5463. Decided January 24, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold two truckloads of potatoes to respondent but the 
latter failed to pay the full amount of the agreed purchase prices, to- 
gether with an advance in connection therewith, and complainant was 
charged a protest fee on respondent’s bad check given in payment for 
the produce, and respondent failed to file an answer to the complaint, 
it is held, respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to make prompt payment is in violation of section 2 of the 
act, for which reparation should be awarded complainant in the amount 
of the balance due on the agreed purchase prices, plus the amount of 
the advance and the protest fee charge.* 


Messrs. Holland & McChesney, of Freehold, New Jersey, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Informal complaint was received August 1, 1950. Formal repara- 
tion complaint was filed October 16, 1950, alleging that complain- 
ant sold two truckloads of potatoes to respondent, on or about 
July 11, 1950, but that respondent failed to pay a balance of 
$1,022.50 of the amount due, in connection with these purchases. 


A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant November 24, 1950. On November 30, 1950, copies of the 
report of investigation and the formal complaint were served 
upon respondent. 


At the time of the service of the formal complaint respondent 
was notified, in writing, that an answer should be filed within 20 
days thereafter and that in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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FINDINGS OF FACT 


1. Complainant, Holland & McChesney, is a partnership com- 
posed of H. A. Holland and Arthur McChesney, whose address is 
Freehold, New Jersey. 

2. Respondent is an individual, Ralph Petruzzi, whose address 
is East Brookfield, Massachusetts. At the time of the transactions 
complained of herein respondent was licensed under the act. 

3. On or about July 11, 1950, in the course of interstate com- 
merce, complainant sold to respondent 350 sacks of U.S. No. 1 
grade, Size A, potatoes at $2.75 per sack f.o.b., or a total purchase 
price of $962.50. 

4. On or about July 11, 1950, potatoes which conformed with 
the terms of the contract as to quality, quantity, grade and size, 
were delivered to, and accepted by, respondent’s truck driver in 
Melfa, Virginia, for transportation in interstate commerce. In con- 
nection with this shipment, complainant advanced $40 to respond- 
ent’s truck driver which amount increased the sum due to 
$1,002.50. 

5. On or about July 11, 1950, a second contract was entered 
whereby complainant sold to respondent 300 sacks of U.S. No. 1 
grade, Size A, potatoes at $3.40 per sack, delivered to Springfield, 
Massachusetts, or a total purchase price of $1,020. 

6. On or about July 11, 1950, in accordance with the terms of 
the second contract, potatoes of the quality, quantity, grade and 
size called for therein were shipped, by complainant, in interstate 
commerce, from Melfa, Virginia, to the respondent in Springfield, 
Massachusetts. Upon arrival at destination the potatoes were ac- 
cepted by respondent. 

7. Respondent gave complainant a check for $2,022.50, the total 
of the purchase prices and the advance, but this check was re- 
turned from the bank, unpaid. The bank charged complainant a 
protest fee of $2.12, increasing the sum due complainant, by re- 
spondent, to $2,024.62. 

8. On or about August 5, 1950, respondent paid complainant 
$1,000, leaving a balance due of $1,024.62, no part of which has 
been paid by respondent. 

9. Formal complaint was filed October 16, 1950, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 
Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 
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The record discloses that complainant sold to respondent, in 
the course of interstate commerce, two lots of U.S. No. 1 grade, 
Size A, potatoes on or about July 11, 1950. One lot consisted of 350 
sacks of potatoes at $2.75 per sack, or a total purchase price of 
$962.50, and the other lot consisted of 300 sacks of potatoes at 
$3.50 per sack, or a total purchase price of $1,020. The complain- 
ant advanced respondent’s truck driver $40, in connection with 
the first of these transactions, which made a total amount due 
complainant of $2,022.50. Respondent gave complainant a check 
for $2,022.50, the total of the purchase prices plus the advance, 
but this check was returned unpaid by the bank, and the bank 
charged complainant $2.12 as a protest fee. This increased the 
amount due complainant, by respondent, to $2,024.62. Respondent 
paid complainant $1,000 August 5, 1950, leaving a balance due of 
$1,024.62, no part of which has been paid. 

Respondent’s failure to pay the balance due in connection with 
these two transactions is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,024.62, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $1,024.62, with interest thereon at 
the rate of 5 percent per annum from August 1, 1950, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2674) 


W. J. WESCOTT COMPANY v. YONK RUBIN & SON, and/or A. L. 
SCHIANO. PACA Doc. No. 5205. Decided January 24, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant seeks to recover the purchase price for a truckload of 
potatoes sold to, and taken away, by respondent and the latter failed to 
file an answer to the formal complaint, held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and that its failure to make 
full payment promptly is a violation of section 2 of the act for which 
complainant is entitled to an award of reparation.* 


Contract of Purchase and Sale—Failure to Pay Purchase Price— 
Liability under Contract to Guarantee Payment 


Where complainant alleges that respondent guaranteed payment for a load 
of potatoes sold by complainant to another and respondent denies that 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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it guaranteed the account of the buyer or assumed any responsibility 
for payment, held, that the evidence establishes respondent agreed to 
guarantee the payment for the potatoes by the buyer and that, since 
the price has not been paid, complainant is entitled to an award of 
reparation for the purchase price.* 


Mr. Sidney R. Zall, of Philadelphia, Pennsylvania, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent Yonk Rubin & Son. 
Mr. A. L. Schiano, of Syracuse, New York, respondent pro se. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
The formal complaint was filed by complainant on September 13, 
1949. Complainant alleges that on June 6, 1949, it sold to respond- 
ents a truckload of potatoes, which were inspected and taken away 
by respondent A. L. Schiano, but no part of the contract price of 
$1,088.75 has been paid. It is alleged further that Yonk Rubin told 
complainant he would guarantee the payment of the purchase 
price. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon each of the respondents, 
Yonk Rubin & Son and A. L. Schiano, on October 4 and October 
5, 1949, respectively. A copy of the report of investigation was 
served upon complainant’s attorney on October 4, 1949. 

Respondent A. L. Schiano did not file an answer to the formal 
complaint. Respondent Yonk Rubin & Son filed an answer in which 
it denies that it purchased any potatoes from complainant, or that 
it guaranteed the account of A. L. Schiano or assumed any respon- 
sibility therefor, and requested an oral hearing. 

A hearing was scheduled at Philadelphia, Pennsylvania, for 
March 7, 1950. The hearing was opened on that day. Respondent 
A. L. Schiano did not appear, nor was he represented at the hear- 
ing. Complainant and respondent Yonk Rubin & Son were repre- 
sented by counsel. The attorney representing Yonk Rubin & Son 
stated that a telegram had been received from respondent Schiano 
offering to settle the matter for a specified amount. This offer was 
accepted by complainant subject to payment of the offered sum. 
With the agreement of counsel, the hearing was continued until 
further notice. Payment was not made and the hearing was re- 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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opened on April 25, 1950. Complainant presented the testimony of 
three witnesses and respondent Yonk Rubin & Son offered the tes- 
timony of two witnesses. Respondent A. L. Schiano did not appear. 


FINDINGS OF FACT 


1. Complainant is an individual, Sidney R. Shermann, doing 
business as W. J. Wescott Company, whose business address is 
100 Dock Street, Philadelphia, Pennsylvania. 

2. Respondent is an individual, Yonk Rubin, doing business as 
Yonk Rubin & Son, whose business address is Produce Exchange 
Building, Second and Dock Streets, Philadelphia, Pennsylvania. 
This respondent was licensed under the act at the time of the 
transaction here involved. Respondent A. L. Schiano is an indi- 
vidual whose business address is 127 Oak Street, Syracuse, New 
York. This respondent was not licensed but was subject to license 
under the act at the time of the transaction involved herein. He 
subsequently obtained a license after paying the required fee plus 
3 years’ arrearage. 

3. On or about June 6, 1949, in the course of interstate com- 
merce, complainant contracted to sell to respondent A. L. Schiano 
a truckload of North Carolina potatoes, consisting of 325 100- 
pound bags, at the agreed price of $3.35 per bag, or a total of 
$1,088.75, f.o.b. Philadelphia, Pennsylvania. Prior to the contract, 
respondent Schiano inspected 4 or 5 bags of potatoes which were 
at complainant’s place of business. 

4. Complainant loaded onto respondent Schiano’s truck 325 
bags of potatoes, approximately 25 bags being from complainant’s 
place of business and the balance from complainant’s truck which 
was parked nearby. This respondent transported the potatoes from 
Philadelphia, Pennsylvania, to Syracuse, New York, and there 
disposed of them. 

5. At the time of sale, Yonk Rubin & Son agreed to guarantee 
payment for the truckload of potatoes. 

6. Complainant demanded $1,088.75 from respondents but no 
part of this amount has been paid by them. 

7. Formal complaint was filed September 13, 1949, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 
At the time of the service of the formal complaint, respondent 
Schiano was notified in writing that an answer should be filed 
within 20 days thereafter and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
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constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent Schiano did not file an an- 
swer. This respondent also failed to appear at either of the hear- 
ings, although he was served copies of the notices of hearing. 
Accordingly, as to this respondent, the issuance of an order is 
authorized on the basis of default. 

The material allegations of the formal complaint which are 
admitted by respondent Schiano are that he purchased a truckload 
of potatoes from complainant on June 6, 1949, for $1,088.75; that 
he received and accepted the potatoes; and that the purchase price 
is due and owing from him to complainant. The report of investi- 
gation contains a telegram from Schiano to the Department 
wherein the purchase of the potatoes from complainant is ad- 
mitted. The only conclusion which may be reached on the evidence 
is that respondent Schiano is liable for the full purchase price. 

The next question is whether Yonk Rubin guaranteed payment 
of the purchase price of the potatoes delivered to Schiano. Certain 
preliminary facts are not disputed. Early on the morning of June 
6, 1949, Schiano attempted to buy potatoes from complainant on 
credit. Complainant did not know Schiano and refused to sell to 
him on that basis. Schiano suggested that complainant call Yonk 
Rubin with whom complainant was acquainted. Complainant called 
Rubin by telephone and told him the facts. Rubin requested that 
no further action be taken until he arrived at complainant’s place 
of business. The conversation which ensued after the arrival of 
Rubin is the important part of the controversy. 

At the oral hearing, Sidney R. Shermann testified as follows: 

“About an hour later, Mr. Rubin and his son appeared at my 

place of business, and he asked Schiano, ‘How are the potatoes?’ 

Schiano said, ‘Okay.’ We had a sample of the potatoes on the 

floor. Mr. Rubin looked at them. He said, ‘Well that’s all there 

is to it. You like them. You take them.’ Well, it came to write 
the charge out. And I refused again to charge Schiano. Mr. 

Rubin then stated, ‘Well, that’s all right, you charge them to me, 

and you give them to Schiano.’ Which we did. It was later, that 

morning, on the street, that Yonk Rubin asked me to send the 

bill to Schiano, and that Mr. Rubin would be paid by Schiano 

by money order, and he would pay me for the potatoes.” 
On cross-examination, Shermann was interrogated with respect to 
the conversation. According to the witness, Rubin said, “I am the 
responsible party—I guarantee the account.” Shermann testified 
further that, in accordance with Rubin’s instructions, two bills 
were sent out on June 6 to The Philadelphia Produce Credit & 
Collection Bureau for delivery to Schiano and Rubin; that pay- 
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ment was due under trade custom on June 15; that payment was 
not received by June 15 and he called Rubin who said the money 
would be forthcoming; and that the money was not paid by June 
17 so Shermann called Rubin who said he had not received a bill 
and to send a duplicate. 


Complainant also offered the testimony of J. Maurice Evans, a 
salesman employed by complainant, and that of Leroy W. Kline, 
who was complainant’s cashier on June 6, 1949. Both of these 
witnesses stated that they were present at complainant’s place of 
business on June 6, 1949, and overheard statements made by Yonk 
Rubin. According to Evans, Rubin said, “Deliver him the potatoes. 
Charge them to me. I am responsible.” Kline testified that Rubin’s 
statement was, “I will stand good for them, and you can charge 
them to me.” 


Yonk Rubin denied at the oral hearing that he told Shermann 
on June 6 to charge the potatoes to him or said he would guarantee 
the account. Rubin testified that Shermann asked him what he 
thought about selling the potatoes to Schiano and Rubin replied, 
“Well, I guess the boy is all right.” This testimony was corrobo- 
rated by Berton Rubin, the son of Yonk Rubin who was present 
during the disputed conversation. Yonk Rubin also testified that 
the only bills or invoices received by him were those dated June 
17, 1949, and marked “Duplicate Bills.” 


The testimony presented on behalf of complainant, when con- 
sidered in the light of the surrounding facts and circumstances, is 
entitled to the greater weight. There is no dispute that complain- 
ant did not know Schiano and, therefore, had refused to sell him 
any potatoes on credit, and that Rubin made a special trip to 
complainant’s place of business in connection with the matter. It 
is doubtful that complainant would sell the potatoes to Schiano 
merely on Rubin’s statement that he guessed “the boy was all 
right.” Since a substantial sum of money was involved, it is more 
likely that complainant insisted upon and received from Rubin 
assurances sufficient to constitute a guaranty of the purchase 
price. The fact that complainant called Rubin on June 15, relative 
to payment for the potatoes, indicates the existence of such a con- 
tract. It is concluded that respondent Yonk Rubin & Son agreed 
to guarantee the payment of the potatoes. 


The failure of respondents to pay complainant the agreed pur- 
chase price of the potatoes is in violation of section 2 of the act. 
Complainant should be awarded reparation against both respond- 
ents in the amount of $1,088.75, with interest, and the facts should 
be published. 
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ORDER 


Within 30 days from the date of this decision, respondents, Yonk 
Rubin & Son and A. L. Schiano, or either of them, shall pay to 
complainant, as reparation, $1,088.75, with interest thereon at the 
rate of 5 percent per annum from July 1, 1949, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2675) 


PACA Doc. No. 5418.* Decided January 24, 1951. 


Dismissal—Settlement between Parties 


Where complainant’s attorney notified the Department that the parties had 
amicably settled the dispute and authorized dismissal of the complaint, 
the complaint is, accordingly, dismissed. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Messrs. Litts, 
Mullen & Perovich, of Lodi, California, for respondent. Mr. Henry T. 
Spiegel, of Manitowoc, Wisconsin, for another respondent. Mr. Webster 
P. Maxson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Formal complaint was filed on April 14, 1950, alleging failure of 
respondents to truly and correctly account for certain shipments 
of Emperor grapes marketed by complainant and the respondents 
as joint venturers. The respondents filed separate answers, re- 
spondent Chertok & Wilkoff requesting oral hearing. 

By letter dated January 9, 1951, complainant’s attorney notified 
the Department that the parties had affected an amicable settle- 
ment of the dispute and authorized dismissal of the complaint. 
Accordingly, the complaint filed herein is dismissed. 

Copies of this order shall be served upon the parties. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(No. 2676) 


C. BASIL COMPANY v. THE S. A. GERRARD Co. PACA Doc. No. 5392. 
Decided January 29, 1951. 


Dismissal—Failure to Prove Damages 


Where respondent sold and delivered to complainant one carload of cauli- 
flower, which complainant accepted, and the facts show that the cauli- 
flower was not in suitable shipping condition, but there is no evidence 
as to the value the cauliflower would have had if it had met the con- 
tract requirements, held, the delivery by respondent of the cauliflower 
not in suitable shipping condition constitutes a violation of the act, but 
since complainant has failed to prove damages sustained, the complaint 
should be dismissed.* 


Conclusiveness of Evidence of Inspection Certificate 


A shipping point inspection certificate is not evidence of condition at des- 
tination, since lack of suitable shipping condition is evidenced by find- 
ings on inspection at destination.* 


Damages—Loss of Profits 
Loss of profits may not be allowed where resale was not within the contem- 
plation of the parties.* 
Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. The S. A. Gerrard 
Co., of Cincinnati, Ohio, respondent pro se. Mrs. Ilene M. Crigler, Pre- 
siding . Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
In a formal complaint filed on June 1, 1950, complainant seeks to 
recover $185.25 which is alleged to be the loss suffered upon resale 
of a carload of cauliflower purchased from respondent which 
failed to meet contract requirements. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division were served by 
registered mail upon respondent on July 15, 1950. A copy of the 
report of investigation was likewise served upon complainant on 
July 17, 1950. Respondent filed an answer denying that the cauli- 
flower failed to meet contract requirements and contending that, 
in any event, respondent was free from liability for the reason 
that delivery was made in reliance upon a certificate of Govern- 
ment inspection issued at shipping point and therefore the breach, 
if any, was not without reasonable cause. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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The amount involved is less than $500. Accordingly, the case is 
handled in accordance with the shortencd method of procedure 
provided by section 47.20 of the rules of practice. Complainant 
requested that its original complaint, together with exhibits, and 
a brief be considered as its opening statement of facts. Respond- 
ent filed an answering statement and complainant filed a brief in 
reply thereto. 

FINDINGS OF FACT 

1. Complainant is a partnership composed of Charles J. Basil 
and Edward P. Basil, doing business as C. Basil Company, whose 
post office address is 216 South Water Market, Chicago 8, Illinois. 

2. Respondent, The S. A. Gerrard Company, is a corporation 
whose post office address is 203 Traction Building, Cincinnati 2, 
Ohio. At the time of the transaction involved herein respondent 
was licensed under the act. 

3. On or about March 28, 1950, in the course of interstate com- 
merce, the parties entered into a contract for the sale by respond- 
ent to complainant of one carload (500 crates) of U.S. No. 1 
cauliflower, American Beauty Brand, consisting of 41 crates of 
11’s and 459 crates of 12’s, at an agreed price of $1.05 per crate 
or $525, plus top ice of $70, f.o.b. shipping point, contained in car 
PFE 75722 shipped from Santa Maria, California, on March 27, 
1950, to Chicago, Illinois. 

4. A Federal-State of California inspection of the cauliflower 
contained in car PFE 75722 at Lodi, California, was commenced 
at 5:00 p.m., March 25, 1950, and completed at 11:00 a.m., March 
27, 1950. The inspection certificate evidencing such inspection 
reads, in part, as follows: 

“Quality and condition: Heads generally compact; mostly 

creamy white, many cream color. Jackets fresh, green and well 

trimmed. No decay. Defects average within grade tolerance. 

“Grade: U.S. No. 1.” 

5. A restricted Federal inspection of the cauliflower contained 
in car PFE 75722 was made in St. Louis, Missouri, on April 4, 
1950. The certificate evidencing this inspection reads, in part, as 
follows: 

“Condition: Jacket leaves generally good green color. Heads 
mostly compact and creamy white to white. In most samples 
from 1 to 3 heads per crate, in some none, averaging approxi- 
mately 14% slightly to badly spread. In most samples 1 to 3 
heads per crate, in many samples none, averaging approxi- 
mately 13% discolored heads. No decay. 

“Grade: Now fails to grade U.S. No. 1 only account spread and 
discolored heads.” 
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6. Upon arrival in St. Louis the cauliflower in question was 
rejected to complainant by Wesco Foods Company to whom the 
produce had been sold by complainant on April 1, 1950. Complain- 
ant notified respondent on April 3, 1950, that the cauliflower was 
not as warranted, that disposal was being made for the account 
of whom concerned, and that claim would be made against re- 
spondent. On April 4, 1950, complainant caused the shipment to 
be continued on to Chicago, Illinois, where it arrived at 5:00 a.m. 
on April 6, 1950. 

7. Complainant effected resale of the cauliflower in Chicago, 
Illinois, through the firm of Garibaldi & Cuneo. The cauliflower 
was resold at prices of $2.25, $2.35 and $2.50 per crate resulting 
in gross proceeds of $1,164.95. Deduction of expenses for unload- 
ing, icing, freight, cartage, commission, etc. resulted in net pro- 
ceeds to complainant of $559.75. . 

8. The complaint was filed on June 1, 1950, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


There are two primary questions for determination herein. 
There is no disagreement as to the terms of the contract; and it 
is clear that this was an f.o.b. sale requiring the delivery by re- 
spondent of American Beauty Brand Cauliflower grading U.S. 
No. 1 at shipping point. Respondent has shown that, as evidenced 
by a Federal-State of California inspection certificate, the cauli- 
flower delivered was of the required brand and did grade U.S. No. 
1 shipping point. However, there is a further requirement. In an 
f.o.b. sale it is required by Section 47.24(i) of the regulations that 
the produce sold be placed free on board the transportation agency 
in suitable shipping condition. Subsection (j) of the same regula- 
tions defines “suitable shipping condition” with respect to a roll- 
ing car to mean that at the time of sale the commodity is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without ab- 
normal deterioration at the destination specified in the contract of 
sale. The cauliflower here involved was not required to grade U.S. 
No. 1 upon arrival at destination. Texas Fruit Company v. Joseph 
Martinelli Company, Inc., 5 A. D. 278. Under the f.o.b. terms of 
the contract, and the regulation referred to, and assuming normal 
transportation service and conditions, the cauliflower was re- 
quired, however, to arrive at destination without abnormal de- 
terioration. Condition at destination is the important point. A 
shipping point inspection certificate, obviously, is not conclusive 
evidence of condition at destination; and lack of suitable shipping 
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condition may be evidenced by findings on inspection at destina- 
tion. S. Albertson Co., Inc. v. Imperial Garden Growers, decided 
December 13, 1950; The Auster Company et al. v. Watson Com- 
pany, 8 A. D. 802. 

In this case complainant contends that the cauliflower was not 
in suitable shipping condition. This contention is based upon a 
restricted Federal inspection certificate issued at St. Louis, Mis- 
souri, on April 4, 1950. The latter certificate shows that an average 
of approximately 14 percent of the heads were slightly to badly 
spread, and an average of approximately 13 percent of the heads 
were discolored. The cauliflower then failed to grade U.S. No. 1 
on account of spreading and discolored heads. The permissible 
total tolerance for defects in U.S. No. 1 cauliflower is 10 percent. 
St. Louis was an intermediate point in the line of shipment from 
shipping point to the original intended destination of the ship- 
ment. There is no evidence that transportation service and con- 
ditions were not normal. Upon these facts we conclude the 
cauliflower was not in suitable shipping condition. The shipment 
by respondent of this cauliflower therefore constituted a failure 
without reasonable cause to perform a contract duty, and is a 
violation of section 2 of the act. A. J. Conroy, Inc. v. Weyl-Zucker- 
man & Co., 39 F. Supp. 784 (D.C. Cal. 1941), 7 A. D. 1133. 

The next question concerns the proper measure of damages. 
The evidence shows that while the shipment was rolling, complain- 
ant resold the cauliflower to Wesco Foods, St. Louis, Missouri, on 
the basis of the same description upon which complainant had 
made its purchase. Through an error in transmission of the results 
of the inspection, Wesco Foods was notified that at loading point 
the shipment graded only 86 percent U.S. No. 1. Thereupon Wesco 
Foods rejected the.cauliflower. Complainant was unable to sell the 
cauliflower in St. Louis and caused the shipment to be continued 
on to the original point of destination, Chicago, Illinois, where it 
was resold. Complainant claims damages based upon the difference 
between the amount of its resale to Wesco and the net proceeds 
of resale realized in Chicago. In other words, complainant claims 
loss of profits. We have consistently held that loss of profits may 
not be awarded in the absence of a showing that such damage was 
within the contemplation of the parties. C. & S. Produce Company 
v. L. N. Coxe, 8 A. D. 615. There is no evidence in this case that 
respondent knew of the existence of the resale contract to Wesco 
Foods at the time of the sale to complainant herein. As a matter 
of fact, the sale to Wesco Foods was made some three days after 
respondent’s sale to complainant. Accordingly, complainant may 
not be awarded damages upon the basis claimed. 
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The proper measure of damages for the breach of warranty of 
quality herein is the difference between the value of the cauliflower 
at the time of delivery to the buyer and the value it would have 
had if it had answered to the warranty. Morris Brothers Fruit 
Company v. Vincent J. Squillante, Inc., 7 A. D. 1082. The destina- 
tion contemplated in the contract herein was Chicago, Illinois. 
Whereas the shipment arrived in Chicago later than it otherwise 
would have, because of the St. Louis diversion to Wesco Foods, 
we think that, for reasons which will hereinafter appear, this 
delay was immaterial in this case; and that the value of the cauli- 
flower upon arrival in Chicago may be used in applying the 
measure of damages referred to above. 


The produce in question arrived in Chicago on April 6, and it 
appears the resales were made on or about April 10 and 11, 1950. 
The account sales submitted to complainant by Garibaldi & Cuneo 
shows that 482 crates of cauliflower [of the 500-crate shipment] 
sold for $2.35 per crate. The remainder of the cauliflower sold 
for $2.25 and $2.50 per crate resulting in net proceeds of $559.75. 
These sale prices are accepted as representing the value of the 
cauliflower delivered. A more difficult question is raised with re- 
spect to the value the cauliflower would have had if it had met 
contract requirements. Complainant has failed to submit evidence 
as to this latter value. According to U.S. Market Reports for 
Chicago on April 10, 1950, of which we take official notice, pony 
crates of Central District California cauliflower, 12’s and larger, 
generally good, sold for $2.35 to $2.50, and poor to ordinary sold 
for $1.50 to $2.00, with a few selling as low as $1.00 per crate. 
On April 11, 1950, California pony crates of 12’s and larger sold 
mostly for $2.50 with poor condition cauliflower selling at $1.00 
to $1.25 per crate. On the basis of this marketing information it 
appears that the cauliflower in question sold within the range of 
market prices for good merchantable cauliflower. We note also 
that complainant anticipates the payment to it by the railroad of 
a claim for physical damage to the cauliflower delivered in the 
amount of $23.90. Although, presumably the cauliflower would 
have sold for greater proceeds if it had been in suitable shipping 
condition, the amount of such proceeds is purely speculative. Ac- 
cordingly, it is concluded that complainant has failed to prove the 
amount of damages sustained by it, and that the complaint should 
be dismissed. Since there was a violation of section 2 of the act, 
the facts should be published. 
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ORDER 


The complaint is hereby dismissed. 
The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2677) 


JOHN H. PosTEL v. PH1L PECK COMPANY, INC. PACA Doc. No. 
5341. Decided January 29, 1951. 


Principal and Agent—Rights to Brokerage Fee for 
Sales on Behalf of Another 


Where complainant negotiates the sale of watermelons on behalf of re- 
spondent and within the authority authorized by respondent, complainant 
is entitled to the agreed brokerage, notwithstanding that many of the 
melons were rejected subsequently by the purchasers, provided how- 
ever, that there is no express agreement to the contrary.* 


Evidence—Proof of Broker’s Authority 


Where two of complainant’s employees and an independent watermelon 
dealer testify that respondent quoted the melons as being U. S. No. 1 
grade, held, that this is sufficient proof of complainant’s authority to 
represent to prospective buyers the watermelons as being U. S. No. 1 
grade.* 

Evidence—Proof of Letters Being Duly Mailed 


Where complainant’s secretary testified that she wrote up 26 confirmations 
covering sales on 35 carloads of watermelons sold for respondent’s ac- 
count from June 14, 1949 to June 28, 1949, and that these were mailed 
in separate envelopes on various dates to respondent, this is held to 
show that the letters were duly mailed; whereas testimony of re- 
spondent’s president that he wrote and mailed a letter to complainant 
indicating that brokerage was to be paid only on carloads actually 
accepted is held not to prove that the letter was duly mailed.* 


Evidence—Presumptions—Receipt of Letters Duly Mailed— 
Failure to Object to Contents of Letters Deemed to Have Been Received 
Proof that letters were duly mailed gives rise to a presumption of their 
receipt by sendee and failure of the sendee to object to the contents of 
these letters, which showed complainant had represented the melons as 
being U. S. No. 1 grade, is held to indicate that respondent assented to 
the terms contained therein.* 


Evidence—Burden of Proof—Failure to Sustain 
on Matter of Payment 
Where respondent claims brokerage was paid to complainant on two car- 
loads of watermelons, respondent has the burden of proving this pay- 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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ment and a mere assertion of payment in its answer is held not to be 
sufficient to sustain this burden of proof.* 


Messrs. Miller & Miller, of Pittsburgh, Pennsylvania, for complainant. Mr. 
Arthur Slavin, of New York, New York, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
An informal complaint was received August 8, 1949. In the formal 
complaint, filed December 19, 1949, it is alleged that complainant 
negotiated on behalf of respondent the sale of 19 carloads of 
watermelons strictly in accordance with the instructions of, and 
within the scope of the authority conferred by, respondent, but 
that respondent has refused to pay the agreed brokerage of $475. 
A copy of the formal complaint and a copy of the report of investi- 
gation prepared by the Regulatory Division, Fruit and Vegetable 
Branch, were served by registered mail upon respondent April 7, 
1950. A copy of the report of investigation was served on com- 
plainant by registered mail on April 8, 1950. 

Respondent filed an answer May 11, 1950, denying that the ‘sale 
was made by complainant within the scope of the authority con- 
ferred and separately alleging that 17 of the 19 carloads herein 
involved were either rejected or handled for respondent on con- 
signment, and that its agreement with complainant did not pro- 
vide for the payment of brokerage in the case of cars rejected or 
handled for respondent on consignment. Respondent further avers 
that brokerage for the other two carloads was paid by respondent 
to complainant. 

Since the amount in controversy does not exceed $500, the case 
is handled in accordance with the shortened method of procedure 
provided by section 47.20 of the rules of practice. An opening 
statement of facts sworn to by John H. Postel, complainant, was 
submitted on June 8, 1950. Respondent filed an answering state- 
ment of facts, sworn to by Philip Peck, its president, on August 
15, 1950. Complainant’s sworn reply to respondent’s answering 
statement was received September 1, 1950. 


FINDINGS OF FACT 


1. Complainant is an individual, John H. Postel, whose post 
office address is Twenty-first and Smallman Streets, Pittsburgh, 
Pennsylvania. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent, Phil Peck Company, Inc., is a corporation doing 
business at 349 Washington Street, New York, N. Y. On the dates 
of the transactions involved herein, respondent was licensed under 
the act. 

3. On or about June 22, 23, 24, 25, and 28, 1949, in the course 
of interstate commerce, complainant negotiated on behalf of re- 
spondent the sale of the following carloads of watermelons: SAL 
89358, SAL 89082, SAL 28116, ACR 43821, ACL 44202, SAL 
79957, SAL 28819, SAL 79773, CGA 57479, SAL 79870, SAL 
89272, SAL 28703, SAL 79617, SAL 28518, SAL 79690, SAL 
89691, SAL 28724, SAL 79509, and SAL 28136. 

4, With the exception of SAL 28819, these carloads of water- 
melons were represented to the buyers by complainant as U.S. 
No. 1 grade Cannonballs, good red cutters. Carload SAL 28819 
was represented as 86 percent U.S. No. 1 grade. 

5. Respondent quoted to complainant all the carloads, except 
SAL 28819, as containing U.S. No. 1 grade Cannonballs, good 
red cutters, and the sales, except carload SAL 28819, were con- 
firmed by respondent to complainant as sales of U.S. No. 1 grade 
watermelons. 

6, In regard to each of the 19 carloads, complainant issued 
either a Brokers Standard Memorandum of Sale or a Standard 
Confirmation of Sale, setting forth clearly the grade of the water- 
melons sold. These were mailed to respondent and he made no 
objections within a reasonable time to any of the terms contained 
therein. 

7. Carloads SAL 28116 and CGA 57479 were accepted by the 
buyers. The remainder were either rejected, handled on consign- 
ment for respondent, or accepted only after substantial adjust- 
ment in price. 

8. The agreement between complainant and respondent was for 
respondent to pay $25 brokerage for each carload sale of water- 
melons negotiated by complainant. No brokerage on any of the 
19 carloads has been paid complainant by respondent. 

9. Formal complaint was received August 8, 1949, which was 
within nine months after the cause of action accrued. 





CONCLUSIONS 


The issues involved here are primarily ones of fact. It seems 
clear that if complainant negotiated the sale of the watermelons on 
behalf of respondent and within the authority authorized by re- 
spondent, he is entitled to the agreed brokerage, notwithstanding 
that any of the cars were rejected subsequently by the purchasers 
of the melons; provided, however, there is no express agreement 
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to the contrary. Bauserman v. Emery, PACA Docket No. 1255, 
S-864. 

The principal questions of fact to be resolved are: 

1. Did respondent authorize complainant to represent these car- 
loads of watermelons (except carload SAL 28819) as U.S. No. 1 
grade? 

2. Did the brokerage contract provide for the payment of 
brokerage only as to those carloads that were accepted by the 
buyers? 

3. Did respondent pay complainant brokerage on the two car- 
loads, SAL 28116 and CGA 57479, which were accepted by the 
buyers? 

Complainant alleges that he was authorized by respondent to 
offer these watermelons (except carload SAL 28819) as U.S. No. 
1 grade. On the other hand, respondent claims that it did not quote 
or confirm any carloads of watermelons as U.S. No. 1 grade after 
June 20, 1949, and thus complainant was not acting within his 
authority when he represented these carloads of melons as U.S. 
No. 1 (except carload SAL 28819). 

To support his contention complainant submitted in addition to 
his own sworn statements depositions of Rosalind E. Conklin, his 
secretary, John W. Postel, an employee, and Max Zeidenstein, a 
watermelon buyer. 

According to Rosalind E. Conklin’s sworn statement, respond- 
ent telephoned complainant on the morning of June 22, 1949. Since 
John H. Postel and John W. Postel were out of the office at the 
time, respondent asked her to take down the following quotations: 

“Shipped June 21, 1949 

2 cars Usone Cannonballs, 22+ average 1392 count, $350 fob 

Florida 

2 cars Usone Cannonballs, 22+ average 1396 count, $350 fob 

Florida 

2 cars Usone Cannonballs, 22+ average, 40 foot cars 

1 car 1567 count, other car 1594 count, both $375 fob Florida.” 

Furthermore, according to Rosalind E. Conklin, 

“The Phil Peck Company, Inc. called again under date of June 

24, 1949, 9:11 A.M. Eastern Daylight time and quoted the fol- 

lowing melons: 

Shipped June 23, 1949 

2 cars Usone Cannonballs, 26# average, 957 count, $400 fob 

Florida 

3 cars Usone Cannonballs, 22+ average, 1400 and 1410 count, 

$340. and $350. fob Florida. 
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“Phil Peck Company, Inc. also advised he would have similar 
cars out today which would be shipment of the 24th and quoted 
such cars 24# average at $375. fob and several cars of 22+ 
average at $350. fob Florida. Peck further stated all cars were 
Usone grade, good red cutters.” 

Although none of the foregoing carloads were referred to by 
number, their descriptions coincide with some among the disputed 
19 carloads described in the broker’s memoranda of sale and con- 
firmations of sale which were included in the record. Moreover, 
John W. Postel in an affidavit specifically referred to carloads 
SAL 89358, SAL 89082, and SAL 28116 as being confirmed over 
the telephone as U.S. No. 1 grade melons by W. E. Burton, an 
employee of respondents. Rosalind E. Conklin corroborated this 
testimony, since she listened in on an extension so as to have notes 
from which to write up the broker’s memoranda and the confirma- 
tions of sale. 

Depositions of John W. Postel and complainant state that when 
the sales of melons were consummated, W. E. Burton confirmed 
U.S. No. 1 grade melons. The only exception was in the case of 
three carloads, SAL 28819, SAL 28605, and SAL 28597, sold to 
Monheim’s Wholesale Produce, Uniontown, Pennsylvania. Car- 
loads SAL 28605 and SAL 28597 are not involved in this dispute. 

In addition, Rosalind E. Conklin by sworn statement testified 
that she wrote up 26 confirmations covering sales on 35 carloads 
of watermelons which were sold for respondent’s account from 
June 14, 1949 to June 28, 1949, and that these were mailed in 
separate envelopes on various dates to respondent and to the best 
of her knowledge none of them was ever returned as undelivered. 
The confirmations and memoranda pertinent to the carloads in 
question are contained in the record and specify the grade as U.S. 
No. 1, except for carload SAL 28819. 

To further show that respondent quoted these melons as U.S. 
No. 1, complainant submitted the deposition of Max Zeidenstein. 
The latter testified that complainant had informed him that re- 
spondent was reluctant to sell him (Zeidenstein) any more water- 
melons since he already had four carloads ordered from another 
broker. Then in order to facilitate the sale, Zeidenstein called 
respondent on June 25, 1949 and spoke to W. E. Burton. Accord- 
ing to Zeidenstein, “Mr. Burton assured me he would only apply 
on my orders Usone melons, good red cutters, and would confirm 
few additional cars through Postel.” 

Complainant also submitted a copy of a memorandum of sale 
issued by Dugan and Dugan, brokers, to prove that respondents 
were selling carloads of U.S. No. 1 grade watermelons after June 
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20, 1949. This memorandum described a sale made by Dugan and 
Dugan on behalf of respondents on June 23, 1949, of U.S. No. 1 
grade Cannonballs, red cutters. 

In support of its position respondent submitted a statement of 
facts sworn to by Phil Peck, its president. He flatly denied that 
any of these carloads of watermelons were confirmed as U.S. 
No. 1 grade to complainant. This witness testified that he had 
instructed W. E. Burton not to confirm any sales after June 20, 
1949, as U.S. No. 1 because of the change in grade of melons 
following the rainy season in Florida. Phil Peck also declared that 
none of the confirmations of sale allegedly mailed by complainant 
were ever received by respondent. 

From the weight of the evidence we must conclude that re- 
spondent authorized complainant to represent these watermelons 
(except carload SAL 28819) as U.S. No. 1 grade. Rosalind E. 
Conklin’s testimony signifies that the confirmations were duly 
mailed to respondent. Proof that a letter was duly mailed gives 
rise to a presumption of its receipt by the sendee. Hagner v. 
United States, 285 U.S. 427, 76 L. Ed. 861, 52 S. Ct. 417 (1932). 
Respondent has not introduced sufficient evidence to overcome this 
presumption. Since respondent did not object within a reasonable 
time to any of the terms contained in the confirmations or memo- 
randa which it is deemed to have received, it must be assumed to 
have assented to the sales on its behalf of U.S. No. 1 grade melons. 

In respect to its contention that complainant had agreed to 
brokerage only in the case of carloads actually accepted, respond- 
ent offered a copy of a letter which Phil Peck allegedly wrote and 
mailed to complainant on June 20, 1949, and which set out such 
agreement in full. This copy was included in the report of in- 
vestigation. 

Complainant denied ever receiving this letter and respondent 
offered no other substantiating evidence. Under the circumstances 
we must hold that respondent failed to prove that the letter was 
duly mailed, and therefore no presumption of its receipt by com- 
plainant can be raised. 

Respondent admits that complainant earned brokerage on car- 
loads SAL 28116 and CGA 57479, which were accepted by the 
buyers, but it claims such fees have already been paid. Respondent 
advances no proof whatever to support this affirmative assertion 
contained in its answer. Concerning the matter of payment, the 
burden of proof is on the party who makes such allegation. North 
Pennsylvania R.R. Co. v. Adams, 54 Pa. 94, 93 Am. Dec. 677 
(1867). It is evident that respondent has failed to sustain the 


burden of proof here. 
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In conclusion we find that complainant negotiated for respond- 
ent the sale of 19 carloads of watermelons within the scope of his 
authority and for which respondent has failed to pay the agreed 
brokerage of $25 per carload, or a total fee of $475. Such failure 
is in violation of section 2 of the act. Reparation should be 
awarded complainant in the amount of $475, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $475, with interest thereon at the 
rate of 5 percent per annum from July 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2678) 
PACA Doc. No. 5122.* Decided January 29, 1951. 


Dismissal—Settlement between Parties 


Where, during the course of the hearing, the parties mutually agreed upon 
an amicable settlement of the dispute and entered a stipulation to that 
effect, together with the request that the case be dismissed, the complaint 
is, accordingly, dismissed. 


Mr. Henry T. Spiegel, of Manitowoc, Wisconsin, for complainant. Mr. Alex- 
ander Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Formal complaint was filed June 28, 1948, alleging that com- 
plainant sold respondent a carload of 80 percent U. S. No. 1 
cauliflower for the total purchase price of $648.80 on the terms 
f.o.b. acceptance final, but that respondent, although it accepted 
the shipment by diverting it from its original billed destination, 
failed to pay the purchase price or any part thereof. Respondent 
filed an answer on May 3, 1949, alleging breach of warranty and 
demanding an oral hearing. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed., 
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On December 28, 1950, the oral hearing was opened at Chicago, 
Illinois, during the course of which the parties mutually agreed 
upon an amicable settlement of the dispute and entered a stipula- 
tion into the record to this effect, together with the request that 
the case be dismissed. Accordingly, the complaint filed herein is 
dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2679) 
PACA Doc. No. 5358.* Decided January 29, 1951. 


Dismissal—Settlement between Parties 


Where the Department received notification from the attorneys representing 
both complainant and respondent that the controversy had been settled 
by agreement between the parties and the payment by respondent to 
complainant of $340, the complaint and countercomplaint are, accord- 
ingly, dismissed.** 

Mr, Richard I. Gottlieb, of Boston, Massachusetts, for complainant. Miss 
Clarice Neumann, of Greenwood, Massachusetts, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 499a et seq.). 
In the formal complaint, filed on May 18, 1950, the complainant 
alleged failure on the part of the respondent to pay the full 
purchase price for a truckload of potatoes sold to respondent by 
complainant in August 1949. The respondent filed a formal answer 
and countercomplaint on July 17, 1950, and requested an oral 
hearing. 

Before the hearing was scheduled, the Department received 
notification from complainant’s attorney by letter dated Decem- 
ber 19, 1950, to the effect that the controversy, including the 
counterclaim of respondent, had been settled by agreement be- 
tween the parties and the payment by respondent to complainant 
of $340. The Department has also received a letter from respon- 
dent’s attorney, dated January 15, 1951, stating that the case has 
been settled by agreement between the parties and that the 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—-Ed. 
** Reference to other points involved in this case will be found in Index-Digest and Subject- 


Index in this issue of Agriculture Decisions.—Ed. 
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the complaint and countercomplaint are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2680) 
PACA Doc. No. 5208.* Decided January 30, 1951. 


Dismissal of Complaint and Countercomplaint— 
Settlement between Parties 


Where the attorneys representing the parties notified the Department that 
the respective claims have been amicably settled, the complaint and 
countercomplaint are, accordingly, dismissed.** 


Mr. Robert M. Rubenstein, of New York, New York, for respondent. Messrs. 
Lehner & Lehner, of Princeton, Wisconsin, for respondent. Mr. Gilbert 
A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U. S. C. 499a et seq.). 
Formal complaint was filed March 15, 1949, alleging that respon- 
dent contracted to sell to complainant 11,000 bushels of cucumbers 
of agreed sizes and grades and at specified prices, but that respon- 
dent delivered only 2952 bushels of cucumbers under the contract. 
Complainant claimed damages in the amount of $20,962.40 con- 
sisting principally of profits lost due to respondent’s default. 
Respondent filed answer on November 7, 1949, denying liability 
to complainant, and alleging by way of counterclaim, that com- 
plainant failed and refused to accept delivery of cucumbers which 
it had ordered, to respondent’s damage in the amount of $10,500. 
Respondent requested an oral hearing. 


Subsequently, letters were received by the Department from 
the attorneys representing the parties indicating that the parties 
have amicably settled their claims. Accordingly, the complaint 
and countercomplaint filed herein are dismissed. 

Copies hereof shall be served upon the parties. 

* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
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complaint and countercomplaint have been dropped. Accordingly, 
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(No. 2681) 
PACA Doc. No. 5293.* Decided January 30, 1951. 


Dismissal—Contract of Purchase and Sale—Failure to Deliver in Accordance 
with Specification—Definition of Term ‘“Many”—Lawful Rejection 


Where the contract of purchase and sale on a delivered basis called for a 
car of “vine-ripened, well-colored” cantaloupes, and complainant shipped 
a car of cantaloupes which, upon inspection at destination, contained 
“many hard” and “many green’ melons, it is held, that, since “many” 
in inspection parlance means 25 to 45 percent, and since at least 25 
percent and possibly 45 percent of the melons in this car were hard and 
green, the car of cantaloupes did not conform to the specification “vine- 
ripened, well-colored” cantaloupes, and, therefore, respondent’s rejec- 
tion of the cantaloupes was not without reasonable cause, and the com- 
plaint should be dismissed.** 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
A formal complaint was filed on November 30, 1949, in which 
complainant alleges that it sold to respondent in June 1949 a 
carload of cantaloupes specified as U. S. No. 1 quality, “Old Ft. 
Yuma” brand, vine-ripened well-colored, contained in car PFE 
63257, at $5 per crate for jumbo 45s and 36s, and $4.75 per crate 
for jumbo 27s, delivered at Syracuse, New York, for a net invoice 
price of $756.93; that complainant drew a draft in that amount 
upon respondent; that the draft was returned to complainant 
unpaid by the bank; that upon arrival of the car of cantaloupes 
at destination respondent refused the shipment; that complainant 
thereupon attempted to dispose of the cantaloupes elsewhere but 
that, because “of the delay thus caused by the respondent, the 
melons in the car became deteriorated, and finally had to be 
abandoned and sold for the account of whom it may concern by 
the carrier at Boston, Massachusetts.”’ Complainant seeks repara- 
tion in the amount of $756.93. 

A copy of a report of investigation made by the Fruit and 
Vegetable Branch and a copy of the formal complaint were served 
upon respondent by registered mail on February 27 and March 6, 

* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


** Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed, : 
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1950, respectively. A copy of the investigation report was like- 
wise served upon complainant’s representative on March 6, 1950. 
Respondent filed its answer to the complaint in the form of a 
letter addressed to T. C. Curry, which was received on March 15, 
1950. Respondent does not deny that it contracted with com- 
plainant for the purchase of a car of cantaloupes, but contends 
that it was impressed upon complainant at the time that the 
melons were to be “vine-ripened, well-colored,” similar to those 
of a different brand previously delivered to respondent by com- 
plainant. Respondent says further that when the cantaloupes were 
found “not to be the kind ordered,” respondent requested com- 
plainant to divert the car elsewhere “and substitute a car which 
would be the kind we had been handling.” A substitute offer was 
then made by respondent which was refused by complainant and 
respondent rejected the cantaloupes. 

The parties waived their right to an oral hearing by their 
failure to request it within the allotted time. The issues are 
determined under the shortened procedure provided by the rules 
of practice. 

FINDINGS OF FACT 

1. Complainant is a corporation, * * *, whose post office address 
is * * * 

2. Respondent, * * *, is a corporation whose address is * * *. 
At the time of the transaction here involved, respondent was 
licensed under the act. 

3. On or about June 27, 1949, complainant sold to respondent, 
in the course of interstate commerce, a carload of cantaloupes, 
U.S. No. 1 quality, Old Ft. Yuma brand, vine-ripened, well-colored, 
at $5 per crate for jumbo 45s and 36s, and $4.75 per crate for 
jumbo 27s, delivered at * * *. 

4. The contract was negotiated by * * *, of * * *, who acted in 
the transaction as agent for both complainant and respondent. 

5. On June 27, 1949, complainant diverted to respondent at 
* * * car PFE 63257 containing 288 crates of U. S. No. 1 quality, 
Old Ft. Yuma brand, cantaloupes which had been shipped on 
June 21, 1949, from * * *, and was rolling eastward at the time 
of sale. 

6. The cantaloupes in car PFE 63257 were Federally inspected 
at shipping point on June 21, 1949, and the following was reported 
as to quality and condition: 

“Cantaloups generally hard ripe, well netted and well formed. 

Ground color generally turning. No decay. Defects average 

within grade tolerance.” 

The grade was U. S. No. 1. 
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7. Car PFE 63257 arrived in * * *, and was placed on respon- 
dent’s siding for inspection on June 30, 1949. Respondent requested 
a Federal inspection and a restricted inspection limited to con- 
dition only was made in the morning of July 1, 1949. This inspec- 
tion report shows, “Melons are mostly firm, many hard, ground 
color mostly turning, many green. No decay.” 

8. Respondent notified the broker, who promptly notified com- 
plainant, that the cantaloupes were not the quality ordered by 
respondent and requested that the shipment be diverted else- 
where. In a telephone conversation with complainant, respondent 
rejected the cantaloupes on July 1. Also, the agent of the New 
York Central Railroad notified complainant on July 2 that the 
car of cantaloupes had been refused by respondent on account of 
quality. 

9. Complainant diverted the car to * * *, on July 6 and re- 
diverted it on July 7 to * * *, where the cantaloupes were aban- 
doned to the railroad on July 12. 

10. A formal complaint was filed on November 30, 1949, which 
was within 9 months from the time of accrual of the alleged cause 
of action herein. 


CONCLUSIONS 


The sole question in this case appears to be whether the 
cantaloupes met the “vine-ripened, well-colored” specification of 
the contract. If they did, complainant is entitled to damages. If 
the cantaloupes were not responsive to the contract on this point, 
complainant should recover nothing. 

While the cantaloupes graded U. S. No. 1 at shipping point, it 
was the degree of color about which respondent was particularly 
concerned. The broker understood this and states that complain- 
ant was questioned closely as to the detail of color. The broker 
Says complainant guaranteed the cantaloupes in this car would 
be as well or better colored than those in previous cars shipped to 
respondent. Complainant does not deny making this representa- 
tion. While we know nothing of the cantaloupes previously shipped 
by complainant to respondent, it is clear that the contract in this 
case called for vine-ripened, well-colored cantaloupes. It appears 
equally clear that complainant knew from the outset that respon- 
dent would not be satisfied with anything else. While the Govern- 
ment inspection report at shipping point described the melons as 
“hard ripe, ground color generally turning,” complainant argued 
in its brief that at the time of the sale to respondent, 6 days after 
shipment, “it was only natural to assume that the melons would 
have further advanced in maturity, and that by the time this car 
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arrived at * * * there could be absolutely no reason for questioning 
whether or not the melons would be well colored upon arrival.” 


Upon arrival of the shipment at * * *, respondent apparently 
was of the opinion the cantaloupes did not meet contract require- 
ments and secured a Federal inspection. This inspection was 
restricted to the top layer and to condition only. The inspector 
found that, “Melons are mostly firm, many hard, ground color 
mostly turning, many green.” In inspection parlance “mostly” 
means 55 to 90 percent, and “many” means 25 to 45 percent. 
Thus, it appears that 55 to 90 percent of the melons upon arrival 
at destination were firm and turning in color, while 25 to 45 per- 
cent were hard and green. Since at least 25 percent and possibly 
45 percent of the melons were hard and green, we conclude that 
the cantaloupes in this car did not conform to the specification 
“vine-ripened, well-colored cantaloupes.” 


Complainant in its brief makes a point of the fact that the 
inspection at destination was restricted to the top layer and that 
two-thirds of the melons remained uninspected. It is common 
knowledge in the trade that the warmest part of the car is at the 
top. It is reasonable to assume, therefore, that the top layer of 
melons would show a higher degree of ripeness and color than 
those in the lower layers, thus giving complainant the advantage, 
if any, of the limited inspection in this case. 


Complainant urges also that it appears respondent could use 
the car of cantaloupes in spite of respondent’s claim that it was 
not well-colored, “if the complainant would be so ridiculously 
foolish as to grant them a discount of one dollar a crate.” This 
has reference to an offer made by respondent, in lieu of rejection, 
to undertake to dispose of the car of cantaloupes if complainant 
would grant a one dollar per crate reduction in price. Both re- 
spondent and the broker stated that this offer was reluctantly 
made by respondent after some persuasion by the broker, and 
respondent states that it definitely did not want to handle the 
car of cantaloupes at any price since they were not of the quality 
and color respondent had been accustomed to handling. 


Respondent’s rejection of the carload of cantaloupes was not 
without reasonable cause or in violation of section 2 of the act. 
The complaint should be dismissed. 


ORDER 





The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 2682) 


J. K. CALLAWAY v. C. D. SHAFFER. PACA Doc. No. 5466. Decided 
January 31, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold peaches to respondent but that 
the latter did not pay the full purchase price, and where respondent 
failed to file an answer to the complaint, held, respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and his failure to pay the full 
purchase price is a violation of the act, for which complainant should be 
awarded reparation.* 


Mr. J. L. Callaway, of Nashville, Arkansas, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
Informal complaint was received September 15, 1950. Formal 
reparation complaint was filed October 31, 1950, alleging that 
complainant sold, to respondent, a carload of peaches, on or about 
July 28, 1950, but that respondent has not paid the agreed pur- 
chase price. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant, December 15, 1950. On the same date, copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent did not file an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, J. K. Callaway, whose address 
is 1603 Avenue H, Lubbock, Texas. 

2. Respondent is an individual, Carroll D. Shaffer, trading as 
C. D. Shaffer, whose address is 601 Preston Avenue, Houston, 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agricultural Decisions.—Ed. 
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Texas. At the time of the transaction complained of herein 
respondent was licensed under the act. 

3. On or about July 28, 1950, in the course of interstate com- 
merce, complainant sold to respondent 396 bushels of unclassified 
Elberta peaches at $1.60 per bushel, or a total purchase price of 
$633.60, f.0.b. Nashville, Arkansas. 

4. On or about July 28, 1950, complainant shipped 396 bushels 
of unclassified Elberta peaches, which conformed to the terms of 
the contract, in car ART 28837, from Nashville, Arkansas, to 
respondent, in Houston, Texas. Upon arrival at destination, re- 
spondent accepted the peaches. 

5. On or about September 16, 1950, respondent gave complain- 
ant $60.00 as part payment for the peaches, but has not paid the 
balance due of $573.60, or any part thereof. 

6. Formal complaint was filed October 31, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided for in the rules of practice 
(7 CFR 47.8(c)). 

Complainant sold, to respondent, 396 bushels of unclassified 
Elberta peaches at $1.60 per bushel, or for a total purchase price 
of $633.60, f.o.b. Nashville, Arkansas. Complainant shipped 
peaches which conformed to the terms of the contract from 
Nashville, Arkansas, to respondent in Houston, Texas. Upon 
arrival at destination the peaches were accepted by respondent. 
Respondent paid complainant $60.00 as part payment, on or 
about September 16, 1950, but has not paid the balance due of 
$573.60, or any part thereof. 

Respondent’s failure to pay the balance due in connection with 
this transaction is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $573.60, with 
interest and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $573.60, with interest thereon 
at the rate of 5 percent per annum from August 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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COURT DECISIONS 


SPANO v. WESTERN FRUIT GROWERS, INC., 83 F. 2d 150. Decided 
April 6, 1936. 


CIRCUIT COURT OF APPEALS, 10th CIRCUIT 
No. 1309 


Trial De Novo—Challenge of Findings without 
Producing Evidence before Secretary 


Under the Perishable Agricultural Commodities Act which provides for an 
appeal to a federal court from a reparation order made by the Secretary 
of Agriculture, that the suit in the court should be tried de novo, and 
that the findings of fact and orders of the Secretary should be prima 
facie evidence of the facts stated therein, a party appealing from an 
award of the Secretary has a right to challenge the findings for lack of 
evidence without first producing a certified copy of the evidence sub- 
mitted to the Secretary since the act does not declare that the trial 
shall be de novo on the evidence submitted before the Secretary.* 


Meaning of Trial De Novo 
“Trial de novo” is generally held to mean a trial anew of the entire con- 
troversy, including the hearing of evidence as though no previous action 
had been taken.* 


Prima Facie Effect of Findings and Orders— 
Rebuttable Presumption 
Provision of act that findings and orders made by the Secretary shall be 
prima facie of the facts therein stated, that means that they shall stand 
as the established facts until sufficient evidence is produced on the trial 
to overcome them. The exception merely created a rebuttable presump- 
tion. It establishes a rule of evidence and does not prevent any de- 
fense. It does not interpose an obstacle to the presentation of any con- 
test on the issue, nor does it take away the right of either party to 
introduce any pertinent or relevant evidence.* 
Statutes—Construction and Interpretation— 
Construction of Words in Common Use 


It is a cardinal rule of statutory construction that unless the context indi- 
cates otherwise, words of common usage are to be given their ordinary 
and generally accepted meaning.* 


+[150] Appeal from the District Court of the United States for 
the District of Colorado; J. Foster Symes, Judge. 

Action by Joseph Spano, trading as Amato Fruit & Produce 
Company, against the Western Fruit Growers, Incorporated. 
Judgment for defendant, and plaintiff appeals. 

Reversed and remanded, with directions. 


* Reference to other points involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agricultural Decisions.—Ed. 
¢ Italic figures in brackets refer to first word beginning a page in 83 F. 2d.-—Ed. 
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83 F. 2d 150 


Albert L. Vogl, of Denver, Colo. (Carle Whitehead and Frank A. 
Wachob, both of Denver, Colo., on the brief), for appellant. 

Richard M. Lee, of Denver, Colo. (Lee, Shaw & McCreery, of 
Denver, Colo., on the brief), for appellee. 


Before LEWIS and BRATTON, Circuit Judges, and KENNEDY, 
District Judge. 


BRATTON, Circuit Judge. 
’ Appellee, a licensed dealer in grapes in California, filed a com- 
plaint with the Secretary of Agriculture alleging that it sold to 
appellant, a licensed dealer in Colorado, a carload of grapes to be 
shipped in interstate commerce and delivered at Denver; that 
the grapes were shipped in accordance with the contract; and 
that without reasonable cause and in violation of section 2 of the 
Perishable Agricultural Commodities Act appellant refused to 
accept them to appellee’s damage. Appellant answered denying 
wrongful rejection of the shipment. The Secretary heard the 
matter, made findings and conclusions and awarded appellee 
reparations in the sum of $1,145.25 with interest thereon at the 
rate of 6 per cent. from August 4, 1933, until paid, and directed 
that payment be made on or before a date fixed in the order. A 
petition on appeal from that action was seasonably filed in the 
court below in which it was alleged, among other {[151] things, 
that the findings and award were not supported by the evidence, 
were contrary to the evidence, and were erroneous in law. Trial 
de novo was expressly prayed. The Secretary lodged with the 
court certified copies of the complaint with its attached exhibits, 
the answer, the findings, the conclusions, and the order. Trial by 
jury was waived and the matter came before the court for trial 
on its merits. Appellee offered such certified copies in evidence. 
Appellant thereupon made an opening statement of the evidence 
which he proposed to introduce. The court then sustained an 
objection to the introduction of any evidence on the part of 
appellant until the evidence introduced on the hearing before the 
Secretary was produced in court. After some intervening proceed- 
ings, appellant stood on his right to introduce evidence tending 
to establish his defense without first producing a certified copy 
of the evidence submitted to the Secretary, and judgment was 
rendered against him for the amount of the original award with 
interest and attorneys’ fees. This appeal followed. 
The Perishable Agricultural Commodities Act was enacted in 
1930. 46 Stat. 531. It defines the terms, person, commission mer- 
t Italic figures in brackets refer to first word beginning a page in 83 F. 2d.—Ed. 
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chant, dealer, broker, perishable agricultural commodities, and 
transaction, in respect to such commodities. Section 1. It declares 
unlawful any act of a dealer in rejecting without reasonable cause 
any perishable commodity bought or sold or contracted for pur- 
chase or sale in interstate or foreign commerce. Section 2. It pro- 
vides that any commission merchant, dealer or broker who thus 
rejects such a perishable commodity shall be liable for the dam- 
ages sustained in consequence of his action. Section 5 (7 U.S.C.A. 
§ 499e). It authorizes the Secretary of Agriculture to entertain 
and consider complaints of such rejection (section 6); to award 
damages therefor and to direct payment of such damages within 
a time to be fixed in the order. Section 7(a), 7 U.S.C.A. § 499g (a). 
It then provides that if a commission merchant, dealer, or broker 
fails to comply with such an order, the complainant may within 
one year after the date thereof institute an action thereon in the 
District Court of the United States for the district in which the 
principal place of business of such merchant, dealer, or broker is 
located, or in any state court having general jurisdiction of the 
parties. Such action shall proceed like other civil suits, except 
that the findings and orders of the Secretary are made prima 
facie evidence of the facts stated therein. Section 7 (b). The 
further provision is that all laws in respect to the suspension, 
restraint, or setting aside in whole or in part of orders made by 
the Interstate Commerce Commission shall be applicable to orders 
made by the Secretary under the terms of the act. Section 11 
(7 U.S.C.A. § 499k). The act approved April 13, 1934 brought 
several new provisions into the statute. 48 Stat. 584. The one 
having materiality here was added as paragraph (c) of section 7 
(7 U.S.C.A. § 499g (c)). It provides that either party adversely 
affected by an order of reparation made by the Secretary may, 
within thirty days after the date of such order, appeal therefrom 
to the United States court for the district in which the hearing 
was had; that such appeal shall be perfected by the filing with the 
clerk of a notice thereof with a petition in duplicate reciting the 
proceedings before the Secretary and stating the grounds relied 
upon to defeat the right of the adverse party to recover the dam- 
ages, together with proof of service upon such adverse party; 
that the clerk shall forward a copy of such petition and notice to 
the Secretary, who shall prepare and lodge with the clerk certified 
copies of the pleadings upon which the case was heard, findings, 
conclusions, order, and decision; and that the suit in court shall 
be tried de novo and shall proceed in all respects like other civil 
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suits for damages, except that the findings of fact and orders 
shall be prima facie evidence of the facts stated therein. 
Paragraph (b) of that section, authorizing the institution of 
an independent action in court to enforce an award of reparations 
and providing that such an action shall proceed like other civil 
suits, except that the findings and orders of the Secretary shall 
be prima facie evidence of the facts stated therein, is quite akin 
to section 16 (2) of the Interstate Commerce Act (49 U.S.C.A. 
§ 16 (2)). It has been repeatedly held and is now settled law that 
in an independent action brought to restrain orders made by the 
Interstate Commerce Commission, particularly administrative or- 
ders touching rates or the kind of facilities a carrier shall provide, 
the findings of the Commission cannot be challenged for lack of 
evidence without the evidence taken before it being produced on 
the trial. Spiller +{[152] v. Atchison, T. & S. F. R. Co., 253 US. 
117, 40 S.Ct. 466, 64 L.Ed. 810; Louisiana & P. B. R. Co. v. United 
States, 257 U.S. 114, 42 S.Ct. 25, 66 L.Ed. 156; Chicago, I. & L. R. 
Co. v. United States, 270 U.S. 287, 46 S.Ct. 226, 70 L.Ed. 590. In 
an independent action brought under the provisions of paragraph 
(b) to enforce an award made by the Secretary, those cases would 
have application with controlling effect and the findings could not 
be attacked without the evidence heard by the Secretary being 
produced on the trial. See Barker-Miller Distributing Co. v. Berman 
(D.C.) 8 F.Supp. 60. But this is not an action of that kind. The 
amendment adding paragraph (c) to section 7 brought a new right 
into the act. It authorizes either party adversely affected by the 
order of the Secretary to take a direct appeal and expressly pro- 
vides that the trial on such appeal shall be de novo and shall 
proceed in all other respects as other civil suits for damages, 
except that the findings of fact and orders of the Secretary shall 
be prima facie evidence of the facts therein stated. That is the 
only instance in which trial de novo is authorized and in that 
respect the provision differs materially from the preceding para- 
graph. 
[1, 2] “Trial de novo” is generally held to mean a trial anew of 
the entire controversy, including the hearing of evidence as though 
no previous action had been taken. Peters v. Holder, 40 Okl. 93, 
136 P. 400; Giles v. Shaw, 146 Okl. 28, 293 P. 1103; Richards 
Medicine Co. v. Johnson (Tex. Civ. App.) 267 S.W. 1067; Krause 
v. Spurgeon, 221 Mo. App. 26, 297 S.W. 434; Morton Salt Co. v. 
Wells (Tex. Civ. App.) 35 S.W.(2d) 454; Thompson v. City of 
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Birmingham, 217 Ala. 491, 117 So. 406. And it is a cardinal rule 
of statutory construction that unless the context indicates other- 
wise, words of common use are to be given their ordinary and 
generally accepted meaning. Old Colony R. Co. v. Commissioner, 
284 U.S. 552, 52 S.Ct. 211, 76 L.Ed. 484; Magnano Co. v. Hamilton, 
292 U.S. 40, 54 S.Ct. 599, 78 L.Ed. 1109; Balanced Rock Scenic 
Attractions, Inc., v. Manitou (C.C.A.) 38 F.(2d) 28; Lansdown v. 
Faris (C.C.A.) 66 F.(2d) 939; McCaughn v. American Meter Co. 
(C.C.A.) 67 F.(2d) 148; Commissioner v. Beebe (C.C.A.) 67 F. 
(2d) 662; 92 A.L.R. 862. 
[3] This provision in the statute does not declare that the trial 
shall be de novo on the evidence submitted before the Secretary ; 
nor that it shall be de novo on that evidence with the right to 
introduce additional evidence; nor that it shall be de novo, except 
that the findings shall be prima facie of the facts and not subject 
to attack for lack of supporting evidence unless the evidence 
offered before the Secretary is produced on the trial. It authorizes 
a trial de novo as in other civil suits for damages with only one 
exception, and that is that such findings and orders shall be 
prima facie of the facts therein stated. That means that they shall 
stand as the established facts until sufficient evidence is produced 
on the trial to overcome them. The exception merely creates a 
rebuttable presumption. It establishes a rule of evidence and does 
not prevent any defense. It does not interpose an obstacle to the 
presentation of any contest on the issue, nor does it take away 
the right of either party to introduce any pertinent or relevant 
evidence. Meeker & Co. v. Lehigh Valley R. Co., 236 U.S. 412, 35 
S.Ct. 328, 59 L.Ed. 644, Ann. Cas. 1916B, 691; Mills v. Lehigh 
Valley R. Co., 238 U.S. 473, 35 S.Ct. 888, 59 L.Ed. 1414; Pitts- 
burgh & W. V. R. Co. v. United States (D.C.) 6 F.(2d) 646. In 
view of the clear provision authorizing for the first time a direct 
appeal and trial de novo as in other actions for damages with the 
single exception mentioned, we think the right of a party to 
challenge the findings for lack of evidence to support them is not 
conditioned upon the production of the evidence which was intro- 
duced before the Secretary. If the Congress had intended that 
such evidence must be produced on the trial in court before the 
aggrieved party can attack the findings on that ground, it doubt- 
less would have so declared in appropriate language. The grant 
of the right of appeal and of trial de novo without so providing 
points convincingly to the absence of such legislative intent; and 
courts should not superadd it. 

The judgment is reversed, and the cause remanded for further 
proceedings in accordance with these views. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DISMISSAL 


CONSENT OF PARTIES 
Petition filed herein is dismissed and the proceeding 
terminated by consent of parties_....--------- 2650 2 
Petition: for anterim. rele! = oo... 2. cee ae 2649 1 
Petition for reconsideration dismissed on the ground 
that the prior decision and order entered are not 
RINT LAD al ch a at ee! 2651 3 


INTERIM RELIEF 


DENIAL OF PETITION FOR t 
Handler’s petition attacking the validity of provi- 
sions of Order No. 18 requiring the petitioner to 
pay the market administrator for the order the | 
amounts due from the petitioner to the pro- 
ducers delivering milk to it, and requesting that 
the protested requirement be suspended pend- 
ing the outcome of the proceeding, denied, since i 
the application for interim relief does not make 
any showing of irreparable damage and ad- 
vances no grounds for petitioner’s contention that 
it should not await adjudication on the merits.. 2649 1 


RECONSIDERATION 


DISMISSAL OF PETITION FOR 
Where petition for reconsideration of the prior 
order shows that the points raised were cov- 
ered in the arguments, written and oral, and it 
does not show that the prior decision and order 
are erroneous the petition for reconsideration is 
DNNNMINN on nn eo te ate aon e eee 2651 3 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 


VIOLATION OF ACT 
Where respondent admitted the material allega- 
tions of the order of inquiry and consented to 
the issuance of an order, respondent is ordered to 
cease and desist from permitting its employees to 
purchase livestock consigned to it for sale on a 
commission basis, and transmitting or deliver- 
ing to owners or shippers of livestock any ac- 
count of sale showing a name as purchaser other 
than the true name of the purchaser, and re- E 
spondent is directed to keep such accounts, rec- E 
ords, and memoranda as fully and correctly dis- 
close all transactions involved in its business... 2653 
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RATES AND CHARGES No. 
CONTINUATION OF 


Current authorization for temporary rates con- 
tinued pending final disposition of petition for 
TONDO NENT PARI a re ee eas 2656 

INCREASE IN 

Amended petition for increased rates granted upon 
agreement of the parties after opportunity for 
public to be heard upon petition for rates which 
would have produced greater revenue___------ 2657 

Inasmuch as parties are agreed and no objection 
has been filed by any member of the public, the 
increased rates are authorized upon petition and 
SUBWOE sino ccccenee dna eadsncne nena 2654 

Inasmuch as parties are agreed and no objection 
has been filed by any member of the public, the 
petition for increased rates is granted__------- 2655 


REGISTRATION 


SUSPENSION OF 

Where respondent admitted the charges set forth 
in the Order of Inquiry and consented to the 
issuance of an order, the respondent is ordered to 
cease and desist from violating the act and regu- 
lations by using shippers’ proceeds and ordered to 
maintain a shippers’ proceeds account in con- 
formity with the provisions of the act and the 
regulations thereunder and respondent’s registra- 
tion is suspended for a period of five days, such 
suspension to be held in abeyance and not to be- 
come effective unless the respondent shall be 
found, after an opportunity for a hearing, to 
have violated the act or the regulations again 
within two years from the date of the order___. 2652 


SUSPENSION OF REGISTRATION 
Violation of act by using shippers’ proceeds__-------~- 2652 


VIOLATION OF ACT 
Permitting its employees to purchase livestock consigned 
to it for sale on a commission ee Te CN 2653 


Transmitting or delivering to owners or shippers of 
livestock any account of sale showing a name as 
purchaser other than the true name of the purchaser 2653 


Using ehingera’ proceeds: «<2 scccnosnesen5eese ssn 2652 
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BANK CHECK 
Refusal of bank to honor, as not relieving of obligation 
be SOMES DIGMNUIY. 3. 2s 8 Soe een eed monntoec 2662 38 







BROKERAGE FEE 
Rights to, for sales negotiated on behalf of another__-_ 2677 84 







CAVEAT EMPTOR 


APPLICATION OF RULE AS TO IMPLIED WARRANTY OF 
QUALITY 

Where respondent offers complainant a carload of 
tomatoes either to handle on consignment or for 
outright purchase and complainant elects to make 
an outright purchase relying either on a per- 
sonal examination of the tomatoes or on an in- 
spection by an independent inspection agency se- 
cured by complainant especially for that purpose, 
the rule of caveat emptor applies in the absence 
of guilty knowledge of any defects on the part of 
respondent and no implied warranty of quality 
will be raised in favor of complainant__---_--- 2663 39 

















CONFIRMATION OF SALE 


EFFECT OF FAILURE TO OBJECT TO TERMS STATED IN 

While it may be generally said that a confirming 
telegram is a self-serving document, it has been ; 
recognized that where the terms of a contract are f 
in dispute, the silence of the party receiving the 
confirming wire containing terms adverse to his 
position or omitting terms which he believes 
should have been included, makes that person’s 
version of the contract less convincing----~---- 2660 25 
















CONTRACT OF PURCHASE AND SALE 


LIABILITY UNDER CONTRACT 70 GUARANTEE PAYMENT 
Where complainant alleges that respondent guar- 
anteed payment for a load of potatoes sold by 
complainant to another and respondent denies 
that it guaranteed the account of the buyer or f 
assumed any responsibility for payment, held, 
that the evidence establishes respondent agreed 
to guarantee the payment for the potatoes by the 
buyer and that, since the price has not been paid, 
complainant is entitled to an award of repara- 
tion for the purchase price................<.. 
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COUNTERCLAIM No. Page 


DISMISSAL OF 
Where respondent filed counterclaim for damages 
alleging two carloads of lettuce purchased from 
complainant were not in suitable shipping con- 
dition, held, that the lettuce was in suitable ship- 
ing condition and that the counterclaim should be 


AIR isi ne he Se a eee 2670 58 
Dismissal of, because of settlement between parties_._.. 2679 89 
COUNTERCOMPLAINT 
Dismissal of, because of settlement between the parties 2680 90 
DAMAGES 
Effect of failure to make prompt and proper resale upon 
Gite RIAIAUONKOE «J <j eco sd ese ca tate cneeeceheueees 2681 93 


Loss oF PROFITS 
Loss of profits may not be allowed where resale 


was not within the contemplation of the parties. 2676 77 
Proper measure of, for breach of warranty of 
CHGHED QUGUME uc ccccc a dw amagenaeueneanasy 2676 79 
DEFAULT 
Admission of facts alleged in complaint by_---------- 2661 32 
2668:55; 2669:57; 2673:70; 2674:73; 2682:96. 
Waiver of oval: hearing: by. .....~ cnn e occ csece 2661 32 


2668:55; 2669:57; 2673:70; 2674:73; 2682:96. 


DEFENSE 


REFUSAL OF BANK TO HONOR CHECK AS NOT RELIEVING 
OF OBLIGATION TO REMIT PROMPTLY 

Refusal of bank in which proceeds of consignment 

sales were deposited to honor respondent’s checks 

did not relieve respondent of its obligation to re- 


WE MIGNON oS 6 ob coccacsenecatescauseenese 2662 83 
DELIVERED SALE 
Subject buyer’s inspection at destination....-..------ 2664 47 
DISMISSAL 
Counterclaim dismissed because of failure to show lack 
of suitable shipping condition_.......------------- 2670 62 
FAILURE TO DELIVER IN ACCORDANCE WITH SPECIFICA- 
TIONS 


Where the contract of purchase and sale on a 
delivered basis called for a car of “vine-ripened, 
well-colored” cantaloupes, and complainant 
shipped a car of cantaloupes which, upon inspec- 
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FAILURE TO DELIVER IN ACCORDANCE WITH SPECIFICA- ; 
TIONS—Continued 
tion at destination, contained “many hard’ and 
“many green” melons, it is held, that, since 
“many” in inspection parlance means 25 to 45 
percent, and since at least 25 percent and pos- 
sibly 45 percent of the melons in this car were & 
hard and green, the car of cantaloupes did not ; 
conform to the specification “vine-ripened, well- } 
colored” cantaloupes, and, therefore, respondent’s 
rejection of the cantaloupes was not without i 
reasonable cause, and the complaint should be F 
NURI ns see a Ke 2681 91 
FAILURE TO PROVE DAMAGES ' 
Where respondent sold and delivered to complain- i 
ant one carload of cauliflower, which complainant 
accepted, and the facts show that the cauliflower 
was not in suitable shipping condition, but there 
is no evidence as to the value the cauliflower 
would have had if it had met the contract re- 
quirements, held, the delivery by respondent of 
the cauliflower not in suitable shipping condi- 
tion constitutes a violation of the act, but since 
complainant has failed to prove damages sus- 
tained, the complaint should be dismissed__-_--~- 2676 77 
FAILURE TO PROVE EXPRESS WARRANTY 
Where the evidence established that the only rep- 
resentation as to the grade or quality of the 
tomatoes made by respondent to complainant was 
a statement in the seller’s invoice that the toma- 
toes graded U. S. No. 1 at Bullard, Texas, the 
point of origin of the shipment, and a Federal- 
State inspection verified this grading, it is held 
that complainant failed to sustain the burden 
of proving that respondent had expressly war- 
ranted the absence of field diseases in the toma- 
toes and, therefore, the complaint seeking to re- 
cover the contract price of the tomatoes, which 
is alleged to have been paid to respondent un- j 
der protest, should be dismissed_-------------- 2663 39 
LAWFUL REJECTION 
Where complainant sold respondent oranges upon 
a delivered basis and subject to respondent’s in- 
spection at destination and the contract contained 
no specifications as to grade or quality of the 
oranges to be shipped, it is held, in an action 
for unlawful rejection of the oranges by re- 
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LAWFUL REJECTION—Continued 
spondent, that in the absence of specifications as 
to grade or quality there is an implied war- 
ranty that the oranges will be suitable for the 
purpose for which purchased, if known, and that 
since inspection at destination disclosed that the 
oranges were diseased by “considerable pitting,” 
respondent’s rejection of the fruit under the cir- 
cumstances was not without reasonable cause 
and, therefore, the complaint should be dismissed 


Petition for reconsideration of prior order dismissed-- 
Petition for reconsideration of prior order dismissed 
because of inconsistency of claim of rescission of 
contract where claimant accepted produce__----~--- 


Petition for reconsideration of prior order dismissed 
because of settlement between the parties.___--_---- 


SETTLEMENT BETWEEN PARTIES 
The Department having received a letter from 
complainant’s attorney to the effect that a settle- 
ment had been agreed upon by the parties to the 
proceeding and that the matter may be con- 
sidered closed, the complaint is, accordingly, dis- 
DAD éece a See eee ee aeasanwes 
Where the attorneys representing the parties noti- 
fied the Department that the respective claims 
have been amicably settled, the complaint and 
countercomplaint are, accordingly, dismissed ---- 
Where the Department received notification from 
the attorneys representing both complainant and 
respondent that the controversy had been settled 
by agreement between the parties and the pay- 
ment by respondent to complainant of $340, the 
complaint and countercomplaint are, accordingly, 
GIGINEOE. ono oh nn es eee 
Where complainant’s attorney notified the Depart- 
ment that the parties had amicably settled the 
dispute and authorized dismissal of the com- 
plaint, the complaint is, accordingly, dismissed-_-_ 
Where complainant’s attorney notified the Depart- 
ment that the case had been amicably settled by 
the parties and requested that the complaint 
should be dismissed, the case is, accordingly, dis- 
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SETTLEMENT BETWEEN PARTIES—Continued F 
Where, during the course of the hearing, the parties 
mutually agreed upon an amicable settlement of 

the dispute and entered a stipulation to that 
effect, together with the request that the case be 
dismissed, the complaint is, accordingly, dis- 


SORES 


; I ae ee a 2678 88 
EVIDENCE 
Burden of proof as to implied warranty_------------ 2663 41 


BURDEN OF PROOF ON MATTER OF PAYMENT 
Where respondent claims brokerage was paid to 
complainant on two carloads of watermelons, re- 
spondent has the burden of proving this payment 
and a mere assertion of payment in its answer 
is held not to be sufficient to sustain this burden 
NN ose Se ee ee, 2677 82 
BURDEN TO PROVE WITHHOLDING OF PERTINENT INFOR- 
MATION 
Where respondent-buyer alleged that complainant- 
seller withheld pertinent information concerning 
the grade of a carload of potatoes at the time of 
purchase and sale, and complainant’s president 
testified under oath that he had not received the 
invoice from the shipper at the time complainant 
sold the potatoes to respondent and was, there- 
fore, unaware of the grade, it is held, that re- 
spondent has failed to sustain the burden rest- 
ing upon it to prove the allegation that pertinent 


a TS LERNER RE TREE 


information was withheld by complainant----_-- 2660 25 
Contract to guarantee payment established__-_..----- 2674 73 
Failure to establish express warranty as to grade__-_ 2660 27 
Pailure:to support defenses... 5. 246.-~..-annncn 2659 23 


PRESUMPTION OF RECEIPT OF LETTERS 
Proof that letters were duly mailed gives rise to a 
presumption of their receipt by sendee and fail- : 
ure of the sendee to object to the contents of ‘ 
these letters, which showed complainant had rep- | 
resented the melons as being U. S. No. 1 grade, is 
held to indicate that respondent assented to the 
terms contained therein. .......~..4.....~..-- 2677 82 
PROOF OF BROKER’S AUTHORITY 
Where two of complainant’s employees and an in- 
dependent watermelon dealer testify that re- 
spondent quoted the melons as being U. S. No. 1 
grade, held, that this is sufficient proof of com- 
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EVIDENCE—Continued 
PROOF OF BROKER’s AUTHORITY—Continued 
plainant’s authority to represent to prospective 
buyers the watermelons as being U. S. No. 1 
I a Sa aa ee ee 


PROOF OF LETTERS BEING DULY MAILED 
Where complainant’s secretary testified that she 
wrote up 26 confirmations covering sales on 35 
carloads of watermelons sold for respondent’s 
account from June 14, 1949 to June 28, 1949, and 
that these were mailed in separate envelopes on 
various dates to respondent, this is held to show 
that the letters were duly mailed; whereas testi- 
mony of respondent’s president that he wrote and 
mailed a letter to complainant indicating that 
brokerage was to be paid only on carloads actu- 
ally accepted is held not to prove that the letter 
Wis COI IMAI. 5 on Se ie new oneness 


IMPLIED WARRANTY 
Application of rule of caveat emptor as to----------- 


IMPLIED WARRANTY OF MERCHANTABILITY 
SALE BY BRAND OR DESCRIPTION 
Where a commodity is sold by brand or description 
only, with no reference to grade or quality, the 
only warranty is an implied warranty that the 
goods will be merchantable__---...-.-.------- 


INSPECTION CERTIFICATE 
CONCLUSIVENESS OF EVIDENCE OF 
A shipping point inspection certificate is not evi- 
dence of condition at destination, since lack of 
suitable shipping condition is evidenced by find- 
ings on inspection at destination__--.--------- 


LICENSES 
REVOCATION OF, FOR REPEATED AND F'LAGRANT VIOLA- 
TIONS OF ACT 

Where in a disciplinary proceeding under the act 

it is alleged in the complaint that respondent 
failed to pay promptly and fully for perishable 
agricultural commodities purchased for its own 
account and to account and pay promptly and 

fully to its principal for perishable agricultural 
commodities handled on consignment, and where 
respondent failed to file an answer to its com- 
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LICENSES—Continued No. 
REVOCATION OF, FOR REPEATED AND FLAGRANT VIOLA- 
TIONS OF AcT—Continued 
plaint, it is held, that respondent’s failure to file 
an answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure 
to account and pay constitutes a repeated and 
flagrant violation of section 2 of the act, for 
which its license should be revoked and the facts 
and circumstances published__.--------------- 2658 


REVOCATION OF, UNNECESSARY, WHEN 


Where it is found that the violations of the act by 
respondent are wilful, repeated and flagrant and 
would call for the revocation of respondent’s li- 
cense, revocation is unnecessary as the license 


RS AINE ane ee a eee 2662 
MERCHANTABILITY 
PU NET ROTOY (0 i eh eck ccenwecene 2660 
PAYMENT 
Burden of ‘proof.on matter of... =~. 2-.....cc.- 2677 
PRESUMPTIONS 
Receipt of letters duly matied........................- 2677 


PRINCIPAL AND AGENT 


DISCLOSED OR PARTIALLY DISCLOSED PRINCIPAL AS PARTY 
TO CONTRACT 

Where respondent contended that the contracts of 
purchase and sale covering two shipments of 
oranges were between complainant and W., re- 
spondent’s buying agent, and that respondent has 
no liability under the contracts, it is held, that, in 
transactions entered into by an agent on behalf 
of a disclosed or partially disclosed principal, it 
is ordinarily inferred that the principal is in- 
tended to be a party thereto and unless the cir- 
cumstances or the form of the contract indicate 
that the third person intends to deal only with 
the agent, the principal is a party, and that since 
the record shows that complainant considered the 
respondent as the purchaser and real party in 
interest, respondent’s theory that it is not liable 
under the contracts made by its agent is not a 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


PRINCIPAL AND AGENT—Continued No. Page 


ELECTION BY THIRD PARTY AGAINST WHOM TO PROCEED 
Where the principal is known and the agent known 

to be acting for him, the presumption is that the 
principal and the principal! alone is to be bound. 

But even though both principal and agent are 

liable to a third party, the latter may elect which 

of the two he chooses to proceed against, although 
recovery from one will bar recovery from the 

NON ag hates ee eee 


LIABILITY OF AGENT ON CONTRACTS MADE FOR PRINCIPAL 
The principal may often be liable although the 
agent is also bound since the agent, by his own 
agreement, may bind himself jointly with the 
principal, or even instead of the principal, if this 

is clearly understood and agreed between the 

NI aca ay semen ren et 
LIABILITY OF DISCLOSED OF PARTIALLY DISCLOSED PRIN- 

CIPAL 

A disclosed or partially disclosed principal is sub- 
ject to liability upon an authorized contract in 
writing, if not negotiable or under seal, although 

it purports to be the contract of the agent, un- 

less the principal is excluded as a party by the 
terms of the instrument or by the agreement of 

Te PAs tence anaes 


Presumption that principal alone is bound where 
principal is known and the agent known to be 


AR i i os i eee bars 
Proof of broker's aathority.................-=.. 


Rights to brokerage fee for sales negotiated on be- 
WORE GE ONONNGP = css eescnadccnncee sees 


RECONSIDERATION 
DISMISSAL OF PETITION FOR 


Where a petition for reconsideration of prior order 
was duly filed and before action thereon peti- 
tioner requested withdrawal because of settle- 
ment agreed upon by the parties, the petition is 
IIS occ ced cnc ee udaceno esos 


Where complainant contends in its petition for re- 
consideration that the carload of prunes pur- 
chased from respondent was not a rolling car as 
specified in the contract because it was not under 
movement on the day prior to the day of purchase 
and, therefore, that the decision is in error in 
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RECONSIDERATION—Continued No. Page 


DISMISSAL OF PETITION FOR—Continued 
finding the carload was rolling, held, that a roll- 
ing car as defined in the current regulations 
means a carload which is under movement at the 
time of purchase, as in this proceeding, and, 
therefore, the petition should be dismissed-__---- 2672 67 


Where respondent contends in petition for recon- ; 
sideration that no consideration was given to its ; 
claimed loss and, for the first time, that it re- 
scinded the contract, held, that the claimed loss 
was fully considered and discussed in the deci- ' 
sion and that the claimed rescission is inconsis- ; 
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tent with respondent’s position throughout the 
original proceeding, since it accepted the produce, 


and, therefore, the petition is dismissed__------ 2665 50 
REJECTION OF COMMODITY 
Lawful rejection because commodity was abnormally de- i 
teriorated on arrival and therefore not in suitable 
ANN ge 2670 62 
Lawful rejection because of failure to deliver in ac- 
cordance with specifications....................... 2681 93 
Lawful rejection because of failure to meet implied 
warranty that produce is suitable for the purpose for 
rr ON TUONO ne ee ete eee 2664 47 
REMEDIES 
Election of, by third party to proceed against principal 
IIR pn tie ee a Se teen oo ace e we 2664 47 
REPARATION 


FAILURE TO PAY BALANCE OF PURCHASE PRICE 
Where complainant sold two truckloads of potatoes 
to respondent but the latter failed to pay the full 
amount of the agreed purchase prices, together 
with an advance in connection therewith, and 
where complainant was charged a protest fee on 
respondent’s bad check given in payment for the 
produce, and where respondent failed to file an i 
answer to the complaint, it is held, respondent’s 
failure to file an answer constitutes an admis- 
sion of the facts alleged in the complaint, and a 
waiver of oral hearing, and his failure to make 
prompt payment is in violation of section 2 of 
the act, for which reparation should be awarded 
complainant in the amount of the balance due 
on the agreed purchase prices, plus the amount 
of the advance and the protest fee charge._-.-_-- 
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REPARATION—Continued 


FAILURE TO PAY BALANCE OF PURCHASE PRICE— 
Continued 


Where it is alleged that complainant sold peaches 


to respondent but that the latter did not pay the 
full purchase price, and where respondent failed 
to file an answer to the complaint, held, re- 
spondent’s failure to file an answer constitutes 
an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and his 
failure to pay the full purchase price is a viola- 
tion of the act, for which complainant should be 
awarded veparation ... 2... os oak eee 


Where it is alleged that complainant’s testate de- 


livered to respondent a truckload of apples which 
respondent graded and accepted, but that the 
latter has paid only a part of the agreed pur- 
chase price and has failed and refused to pay 
the balance, and where respondent has not filed 
an answer, it is held that respondent’s failure to 
answer constitutes an admission of the facts al- 
leged in the complaint, and its failure to pay the 
balance of the purchase price is a violation of 
section 2 of the act for which reparation, with 
interest, should be awarded complainant_-_--_--- 


FAILURE TO PAY BROKERAGE FEE 


Where complainant negotiates the sale of water- 


melons on behalf of respondent and within the 
authority authorized by respondent, complainant 
is entitled to the agreed brokerage, notwith- 
standing that many of the melons were rejected 
subsequently by the purchasers, provided how- 
ever, that there is no express agreement to the 
COMIEES 0. bce asec aes 


FAILURE TO PAY PURCHASE PRICE 


In suit by complainant to recover damages result- 


ing from respondent’s rejection of a carload of 
lettuce and the purchase price of a carload of 
carrots, wherein respondent alleged the lettuce 
was not in suitable shipping condition, but ad- 
mitted liability for the carrots, held, that since 
the lettuce was abnormally deteriorated on arri- 
val the rejection was not without reasonable 
cause, and reparation should be awarded com- 


plainant for the purchase price of the carrots. 2670 
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REPARATION—Continued No. Page 
FAILURE TO PAY PURCHASE PRIcE—Continued 
Where complainant alleged that it sold mixed vege- 

tables to respondent but that the latter failed to 

pay the agreed purchase price, and where re- 

spondent failed to file an answer to the com- 

plaint, it is held, that respondent’s failure to 

file an answer constitutes an admission of the 

facts alleged in the complaint and a waiver of 

oral hearing, and his failure to pay the agreed 

purchase price is in violation of the act, for 

which complainant should be awarded reparation 2661 30 







Ap preter Wine 


Where complainant seeks to recover the purchase 
price for a truckload of potatoes sold to, and 
taken away, by respondent and the latter failed 
to file an answer to the formal complaint, held, 
that respondent’s failure to file an answer con- 
stitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and that 
its failure to make full payment promptly is a 
violation of section 2 of the act for which com- 
plainant is entitled to an award of reparation__ 2674 71 


re SN 


Where it is alleged that complainant sold a truck- 
load of potatoes to respondent but that the latter 
failed to pay the agreed purchase price, and 
where respondent failed to file an answer, held, 
respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and his failure to 
pay the agreed purchase price is in violation of 
section 2 of the act, for which complainant 
should be awarded reparation__....---------- 2668 53 


Where respondent-buyer contends that complain- 
ant-seller warranted a carload of potatoes pur- 
chased by respondent from complainant to be 
85 to 90 percent U. S. No. 1, which was denied 
by complainant, and neither complainant’s con- 
firming wire nor the invoice contained any refer- 
ence to grade, but designated the potatoes by i 
brand name only, it is held, that the sale was 
by description and that no warranty as to grade 
was given, that respondent’s failure to pay the 
purchase price for the potatoes was a violation 
of section 2 of the act, for which complainant 
should be awarded reparation__--------------- 2660 24 
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REPARATION—Continued 
FAILURE TO PAY PURCHASE PricE—Continued 
Where the evidence shows that complainant sold 
and delivered one truckload of “unclassified” El- 
berta peaches to respondent, that the peaches 
were inspected and accepted by respondent at 
shipping point, that respondent has failed to 
pay the agreed purchase price, and respondent 
alleged that complainant’s broker guaranteed the 
peaches against defects but that the peaches de- 
livered were defective, and the evidence fails to 
support such allegations, held, respondent’s fail- 
ure to pay the purchase price is a violation of the 
act for which reparation with interest should be 
awarded coniplainant........ 22.20 


REPARATION PROCEEDINGS UNDER ACT 
Inapplicability of state statute of frauds to___-_----- 


RESCISSION OF CONTRACT 


Inconsistency of claim of, where claimant accepted 
TN Sos aoc att ee od eae 


REVOCATION OF LICENSE 


Perpetration of repeated and flagrant violations of act 
by failure to account: and pay.................-.- 


ROLLING CAR 


I OO Wa oo eee ea eee 


SALE BY BRAND OR DESCRIPTION 


Implied warranty of merchantability of produce_----- 


STATUTE OF FRAUDS 


INAPPLICABILITY OF, TO REPARATION PROCEEDINGS UNDER 
ACT 

Where respondent pleaded state statute of frauds 

as defense to action by complainant for dam- 

ages involving a carload of lettuce sold to re- 

spondent, held, such statute is not applicable to 

reparation proceedings under the act---------- 


SUITABLE SHIPPING CONDITION 


Interpretation of term as applied to cauliflower-- 
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Under the act and regulations, payment for a di- 
verted consignment shipment is required to be 
made within 10 days from the time of arrival of 
the shipment at destination, unless otherwise 
provided by agreement between the parties, and 
since there was no evidence of such an agreement 
in this case, failure to pay within 10 days after 
arrival at destination of 10 of the 11 shipments 
constituted violations of the act as implemented 
MeO OP OIMINOON a oe ea aaaneedeee 


FAILURE TO PAY— 
bainviee. of purchase price... +=—-—...—-----—2 


NUR NN i res 


2661:32; 2668:55; 2670:62; 2674:73. 


FAILURE TO REMIT PROCEEDS 


Where respondent failed to remit to the shipper 
the proceeds received for 11 carloads of grapes 
sold on consignment, it is held, that failure to 
remit constitutes wilful, repeated, and flagrant 
violations of the act and would call for revoca- 
tion of respondent’s license, but since the li- 
cense has expired, publication of the facts is 
I nc a cs a i aes cos 


WARRANTIES 


Application of rule of caveat emptor as to implied war- 
DOR Mattei te cent ean ae tatiana ee ne 


Implied warranty of merchantability of produce___-_-- 


Implied warranty that produce is suitable for purpose 
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VIOLATION OF ACT 
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FAILURE TO MAKE PAYMENT FOR DIVERTED CONSIGN- 
MENT SHIPMENTS AS REQUIRED BY ACT AND REGULA- 
TIONS THEREUNDER 
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EVIDENCE 
Challenge of findings of Secretary in trial de novo without pro- 
duction of certified copy of, 83 F. 2d. 150__---___-_--___--_-- 
FINDINGS AND ORDERS 


PRIMA FACIE EFFECT OF 
Provision of act that findings and orders made by the Secre- 


tary shall be prima facie of the facts therein stated, that 
means that they shall stand as the established facts until 
sufficient evidence is produced on the trial to overcome them. 
The exception merely created a rebuttable presumption. It 
establishes a rule of evidence and does not prevent any de- 
fense. It does not interpose an obstacle to the presentation 
of any contest on the issue, nor does it take away the right 
of either party to introduce any pertinent or relevant evi- 
CONG OP A Oe Cae neta cen wine een ceddeteseasaeeea 


PERISHABLE AGRICULTURAL COMMODITIES ACT 


TRIAL DE Novo 
Right to challenge of findings without producing certified 


copy of the evidence before the Secretary in trial de novo, 
Oe 0 FOG se 5 ces oo ra ewrntecoeecusaepecueneaeeeeee 


STATUTES 
CONSTRUCTION AND INTERPRETATION 
Construction of Words in Common Use 


It is a cardinal rule of statutory construction that unless 
the context indicates otherwise, words of common use 
are to be given their ordinary and generally accepted 
meéatinee Sa. 0. Sa UO0e onc ccce cc ccs veecsouscusenes 


TRIAL DE NOVO 
CHALLENGE OF FINDINGS OF SECRETARY IN 
Under the Perishable Agricultural Commodities Act which 


provides for an appeal to a federal court from a reparation 
order made by the Secretary of Agriculture, that the suit 
in the court should be tried de novo, and that the findings 
of fact and orders of the Secretary should be prima facie 
evidence of the facts stated therein, a party appealing from 
an award of the Secretary has a right to challenge the find- 
ings for lack of evidence without first producing a certified 
copy of the evidence submitted to the Secretary since the 
act does not declare that the trial shall be de novo on the 
evidence submitted before the Secretary, 83 F. 2d 150_--- 


MEANING OF 
“Trial de novo” is generally held to mean a trial anew of the 


entire controversy, including the hearing of evidence as 
though no previous action had been taken, 83 F. 2d 150_--- 
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The following cumulative material will be found in the December issue (No. 
12) of Agriculture Decisions, Volume 1 (1942), 2 (1948), 3 (1944), 4 (1945), 
5 (1946), 6 (1947), 7 (1948), 8 (1949), and 9 (1950), respectively: 


Citations in Agriculture De- 
cisions: 
Statutes, orders, etc__-- 


Agriculture decisions_-_-_ 


Court decisions -..----- 


Decisions overruled by Secre- 
tary of Agriculture______- 


Citations in Court Decisions: 
Statutes, orders, etc____-- 


Appeals from Secretary’s de- 
cisions (actions for review 
by eourte) ......... se ee 


Disposition of Appeals from 
Secretary’s decisions (ac- 
tions for review by courts) 


Agriculture Decisions cited 
by courts and other au- 
LS ene 


Commodities involved in 
PACA proceedings-_-_----_- 


Decisions and docket numbers 
arranged in _ consecutive 
NN a ct ee ei act 


_ 


_ 


—_ 
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—" 
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_ 


Volume No. and Page 


2811; 2:796; 3:1179; 4:1011; 5:937; 6:1194; 
7:1243; 8:1425; 9:1533 
7815; 2:801; 3:1185; 4:1015; 5:940; 6:1199; 
7:1250; 8:1434; 9:1542 


3817; 2:804; 3:1191; 4:1021; 5:945; 6:1207; 


7:1255; 8:1439; 9:1546 


:819* 


:799; 3:1182; 65:938; 6:1197; 7:1248; 


8:1431; 9:1539 


7820; 2:806; 3:1193; 4:1024; 5:948; 6:1213; 


7:1259; 8:1445; 9:1551 


7821; 2:808; 3:1194; 4:1025; 5:949; 6:1216; 


7:1260; 8:1447; 9:1553 


:821; 2:809; 3:1195; 4:1027; 5:950; 6:1218; 


7:1262; 8:1448; 9:1554 


7822; 2:810; 3:1196; 4:1028; 5:951; 6:1219; 


7:1264; 8:1449; 9:1555 


7823; 2:811; 3:1200; 4:1031; 5:953; 6:1221; 


7:1266; 8:1451; 9:1556 


* HisToriICAL NoTte.—The Secretary's decision in In re Thatford Live Poultry, Inc., 1 A. D. 
435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 1 A. D. 
819) as precedents because of lack of regulation requiring current assets to exceed current 
liability by at least 25 percent of average weekly purchases. Since that decision, regulation 
(9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has been 
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In re Albert Bree, 3 A. D. 


255 (1944).—Ed. 
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Docket numbers and decisions 
arranged in consecutive 
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Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture deci- 

sions reported -_- 


1942 PACA deci- 
sions hitherto un- 
reported............ 

1943 PACA deci- 
sions hitherto un- 


reported. ........ 
Agriculture deci- 
sions explained__- 
Agriculture deci- 


sions followed___- 
Court decisions fol- 
IGG Ts os es 
Court Decisions: 
Court decisions pub- 
MO See 
Court and Agricul- 
ture decisions dis- 
tinguished in__--_- 
Court and Agricul- 
ture decisions ex- 
pisined. 18....... 
Court and Agricul- 
ture decisions fol- 
fowed Th... 5. 


Cumulative Index-Digest and 
Subject-Index of decisions: 
Agriculture decisions-_-- 


Court decisions__.------ 
A study of the scope and na- 


ture of Agriculture Deci- 
sions—Statistical Index_-_- 
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Volume No. and Page 


7825; 2:813; 3:1203; 4:1034; 5:956; 6:1225; 


7:1270; 8:1455; 9:1560 


7829; 2:815; 3:1206; 4:1037; 5:959; 6:1229; 


7:1274; 8:1459; 9:1564 


21043; 5:965 


7965 
7803; 3:1190; 4:1020 (distinguished) 
7803; 3:1190; 5:944 


71190; 4:1020; 9:1545 


2821; 3:1212; 5:iv-vi; 6:v-ix; T:v-xi; 8: 


X-xix; 9:1728 


21254; 8:1438; 9:1545 


:944; 6:1206; 7:1254 


21206; 7:1254; 8:1438; 9:1545 


1836; 2:822; 3:1214; 4:1045; 5:967; 6:1244; 


7:1293; 8:1483; 9:1586 
$:1292; 6:1027; 
8:1586; 9:1698 


6:1333; 7:1371; 
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CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 


(Agricultural Marketing Agreement Act of 1937) 
Avon Dairy COMPANY ET AL v. EISAMAN (D. C., N. D. Ohio, 
1946), 69 F. Supp. 500. Denial of application to postpone effec- 
nae OF ter 40. 90 = ono an ec ekek cc cnecnwanees 


Agriculture and Markets Law of N. Y. 


H. P. Hoop & Sons, Inc. v. Du Monp (Cert. to S. Ct. of N. Y., 
Albany Co., 1949), 336 U. S. 525. Commerce—Lack of 
power of State of New York to deny to interstate 
milk dealer additional facilities—Constitutional law—Con- 
stitutionality of regulation of production and distribution 
of milk—Public health and welfare—Lack of power of State to 
promote its economic advantage by burdening of interstate com- 
merce—Lack of power of State to accord its consumers pre- 
ferred right of purchase—Relationship between intrastate and 
interstate activities—Absence of congressional action—Lack of 
power of State to advance its commercial interests by curtailing 
movement of articles of commerce—Health and safety of people 
—Lack of power of State to regulate article of interstate com- 
merce—Lack of power of State to suppress competition— 
Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of State 
—Power of Congress to curtail shipments of milk in interstate 
commerce—Lack of power of State to impose restraint on inter- 
state commerce—Agricultural Marketing Agreement Act of 
1937—Policy of Congress with reference to interstate flow of 
milk—State limitation on export of milk prohibited by Agricul- 
tural Marketing Agreement Act—Object of Federal program— 
Court decisions compared and distinguished_-___._______------ 


Agricultural Marketing Agreement Act of 1937 


BAILEY FARM Darry Co. ET AL v. ANDERSON (C.C.A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classifica- 
tion: wrowumions et Order Ne. Soo en oink cca tceecenwns 


BAILEY FARM Darry Co. ET AL v. JONES (D. C., E. D. Mo., 1945), 
61 F. Supp. 209. Classification of milk............-...------ 


BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SEC- 
RETARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. 
Supp. 612. Administrative law—Scope of judicial re- 
view of milk order issued by Secretary—Conclusiveness of find- 
ings made by Judicial Officer—Function of interrogatories and 
production of records—Rules of Civil Procedure__....-.._---- 





Volume: Page 


6:72 


8:453 


6:611 


* Cumulative Index-Digest and Subject-Index of the court cases will be found in the 
December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 6 A, D. 1027; 
6 A.D. 1838; 7 A. D. 1871; 8 A.D. 1586; and 9 A. D. 1698—Ed. 
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CUMULATIVE LIST OF COURT DECISIONS 


BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. 
(U. S. D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regu- 
lated under Order No. 75 as affecting interstate commerce— 
Commerce—Regulation of intrastate commerce substantially 
affecting interstate. commerce: ... 2. 2222 cn cece cee 


BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 
1944), 140 F. 2d 485. Reclassification of milk downward as not 
authotizme dealing wiWard. 5... 5 35566 cee wcemece 


BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON (D. C., D. 
Kan., 1947), 75 F. Supp. 363. Validity of Order No. 68—Inap- 
plicability of de minimis doctrine—De novo hearing—Assailed 
findings supported by evidence—Failure to spread parity upon 
WORN: «lei wares aches eign gin ae gaa Seana 


C. J. WEILAND AND SON Dairy Propucts CoMPANyY, INC. v. 
WICKARD, Secretary of Agriculture (D. C., Wis. 1946), 68 F. 
Supp. 93. Judicial review of Secretary’s order—Overpay- 
ments—Variation in total butterfat tests_._..__.__.__-_--------- 


CHAPMAN v. UNITED STATES (C. C. A., 8th Cir. 1943), 1389 F. 2d 
327. Validity of producer-settlement fund provisions of act_--- 


COSGROVE ET AL. v. WICKARD (D. C., D. Mass., 1943), 49 F. Supp. 
232. Bona fide producer—Findings of Secretary___----------- 


CRULL v. WICKARD (C. C. A., 6th Cir., 1943), 1387 F. 2d 406. Find- 
ings of fact by Secretary as to petitioner’s status as handler 
WERE 5 5 Sie 5 a ewcndomesentauae nae eee 


CRULL v. WICKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. 
Scope of judicial review of Secretary’s action-__..-_--------- 


DAIRYMEN’S LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDER- 
Son (D.C., N. D. N. Y., 1947). Order No. 27—Reclassification 
of milk—Interpretation of Article III Section 2 (7)—Meaning 
of term “delivery to a purchaser”—Permissibility of classifica- 
tion based on plant movement rather than ultimate utilization— 
Stipulation by subordinate as to legal effect of admitted facts 
not binding upon Secretary or courts—Administrative proceed- 
ing—Inapplicability of strict rules of evidence—Effect of 
failure to establish substantial injustice—Statutes—Considera- 
tion of exception to II-A classification.._........------------ 


DAIRYMEN’S LEAGUE COOPERATIVE ASs’N, INC. v. BRANNAN, SEC- 
RETARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 
173 F. 2d 57. Classification of milk—Class II-A— Status 
of handler determined by location of approved plant— 
Element of III-D classification of milk—Inapplicability 
of III-D  classification—‘Purchaser’—Inapplicability of 
term used in regulation—Construction of phrase “not 
a handler”—“Handler,” meaning of phrase—Delivery of cream 
to handler—Divisions of corporations found not separate jural 
persons—Inapplicability of milk market administrator’s inter- 
pretation of regulation relative to manufacturing plant as dis- 
tinguished from distributing plant—Milk not subject to III-D 
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classification—Courts—Review by court of erroneous stipula- 
tion—Complaint of action of Judicial Officer not considered by 
court—Judicial Officer’s refusal to accept stipulation as final, 
approved by court—Duty of court relative to existing rights 
and obligations—Repudiation of agreed interpretation of regu- 
lation approved by court—Administrative law—Usage in re- 
liance on administrative interpretation—Estoppel—Choice of 
reasonable construction of regulation—Test of reasonable con- 
struction of regulation—Judicial review of validity of regula- 
tion—Reopening of proceeding—Wayward and vacillating ad- 
ministration of regulation affecting third parties—Characteri- 
zation by court of difficulties involved in administration of milk 
orders—“Multifarious ramifications”—‘Supernatural powers” 
—“Fantastic proliferation”—‘Verbal mazes”__.-.__---------- 


ELM SPRING FARM, INC. ET AL. v. UNITED STATES (C. C. A. Ist 
Cir., 1942), 127 F. 2d 920. Co-operative associations—Handler, 
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FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 
42 F. Supp. 757. Calculating freight rates to determine allow- 
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GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADMINISTRATOR 
ET AL. (D. C., E. D., N. Y., 1945), 61 F. Supp. 460. Administra- 
tive law—Judicial review—Market service payments—Inap- 
plicability of doctrine of res judicata to decisions of adminis- 
trative officers and boards... 23 cece 


GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADM’R, ET AL. 
(C. C, A., 2d Cir., 1947), 157 F. 2d 5. Disallowance of market 
service payments upheld—Conclusion—Findings—Substantial 
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Construction of administrative order__.....................- 


GUDGEL, Boyp v. L. S. Iverson, DEPUTY MARKET ADMINISTRATOR 
OF THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S. 
GOVERNMENT (D. C. U. S., W. D., Ky. at Louisville, 1949), 
87 F. Supp. 834. Dismissal—Action to enjoin milk market ad- 
ministrator from pooling milk—Lack of jurisdiction of court to 
entertain handler’s complaint—Exhaustion of administrative 
remedy under section 8c (15) of act—Failure to join Secretary 
of Agriculture as necessary and indispensable party—Effect of 
failure to prove allegation in complaint—Injunction—Suit to 
enjoin subordinate of Secretary not maintainable—Justiciable 
right—Effect of commingling of producer’s milk with that of 
handler—Estoppel—Market administrator’s action not binding 
upon Secretary—Court decisions distinguished__..._.__.._-_- 


H. P. Hoop & Sons v. UNITED STATEs, 307 U. S. 588, 83 L. ed. 
1478 (1939) Amendment of milk order—Finding as to base 
period—Use of postwar period—Unavailability of statistics for 
prewar period—Validity of referendum—Right to vote—Vote 


Volume: Page 































9:152 


3:540 


3:608 


5:510 


6:390 





3:38 

















8:1406 













ie: Page 


3152 


:540 


:608 


510 


:390 


1406 








Agricultural Marketing Agreement Act of 1937—Continued 


CUMULATIVE LIST OF COURT DECISIONS 123 


Volume: Page 


by cooperatives—Equalization fund—Reinstatement of amended 
milk order—Finding as to effectuation of policy of act—Con- 
stitutional law—Due process of law—Validity of equalization 
WIR IMA NE OR CONN iii tiie cic es Seales eed ee ea 


HOGANSBURG MILK CoMPANY, INC. v. JONES, WAR Foop ADMINIS- 
TRATOR (D. C., N. D., N. Y., 1946). Order No. 27—Reclassifica- 
tion of milk—Burden of proof as to validity of market adminis- 
trator’s action—Administrative law—Evidence—Weight of evi- 
dence—Limited authority of court to review Secretary’s ac- 
tion—Effect of failure to protest undue delay in making re- 
ChAMBI ORIN oso a ee ee ree 

JOHN E. RosAsco CREAMERIES, INC. v. CLINTON P. ANDERSON, 
Secretary of Agriculture of the United States (U. S. D. C., 
S. D. N. Y. 1950). Parties—Dismissal of complaint for failure 
hes. SHUI ONES: et oa ee ee 


LA VERNE Co-op CITRUS ASS’N ET AL. v. UNITED STATES (C. C. A., 
9th Cir., 1944), 143 F. 2d 415. Exhaustion of edualaiabeatiios 
WI ila cp ig nrg ee on 

M. H. RENKEN Dairy Co. v. WIcKARD (D. C., E. D. N. Y., 1942), 
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PARKER v. UNITED STATES (C. C, A., 1st Cir., 1946), 153 F. 2d 
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QUEENSBORO FARM Propucts, INc. v. WICKARD (C. C. A., 2d Cir., 
1943), 187 F. 2d 969. Order No. 27—Use classification.___._-- 3:220 
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Department of Agriculture and Federal Milk Market Adminis- 
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(U.S .D. C., D. Mass. 1950) Motion to dismiss granted for lack 
of jurisdiction—Secretary of Agriculture indispensable party— 
Actions of market administrator within discretion of Secretary 
—Actions of market administrator as agent of Secretary_---- 
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SHAWSHEEN Dairy, INc. (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy-_--------- 
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STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. 
D. C., D. Columbia, 1949), 82 F. Supp. 614. Order 
No. 4—TInvalidity of cooperative payment provisions— 
Stay order—Producers’ right to maintain class action 
to restrain Secretary against diversion of funds from 
producers’ pool—Action—Right to sue where encroach- 
ment is slight—Right to sue where expense of litigation is 
borne by another party—Power of court to set aside action of 
Secretary—Broad powers of Secretary not unlimited and his 
wide discretion not untrammeled—Lack of power of adminis- 
trative agency to take property of one person for benefit of 
another—Words and phrases—Construction and meaning of 
word “Incidental”—Application of meaning of word “Inci- 
dental” relative to term “not inconsistent”—Administrative 
construction of statutes—Legislative history of provision of 
act relative to deductions for payments to cooperative associa- 
TOES isi aoe agen aie weiss c wnat aenseame 


STARK ET AL. v. WICKARD (U.S. D. C., D. Columbia, 1944), 136 
F. 2d 786. Standing of milk producer to seek court review of 
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STARK ET AL. v. WICKARD (Cert. to U. S. C. A., D. Columbia, 
1944), 321 U. S. 288. Right of producer to obtain court review 
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TITUSVILLE DAIRY PRoDUCTS Co. v. ANDERSON, SECRETARY OF 
AGRICULTURE (U. 8. D. C., W. D. Pa., 1945), 77 F. Supp. 232. 
Order No, 27—Evidence—Termination of status as handler_- 


TITUSVILLE Dairy Propucts Co. v. BRANNAN, SECRETARY OF 
AGRICULTURE (U.S. C. A., 3rd Cir., 1949), 176 F. 2d 332. Cer- 
tiorari denied, 338 U, S. 905, Order No. 27 not regulation of 
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Volstead Act—Court decision distinguished___..__.__._--.------ 9:740 
UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
9 (U. S. D. C., E. D. Wisconsin, 1944). Exhaustion of adminis- 
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Sherman Anti-Trust Act—Illegality of “full supply” con- 
tracts—Immateriality of amount of interstate trade involved 
in violation of Sherman Anti-Trust Act—Violation of Sherman 
Anti-Trust Act by cooperative association—Violation of Sher- 
man Anti-Trust Act by cooperative association in absence of 
order or marketing agreement—Criminal law—Sufficiency of 
indictment for violation of Sherman Anti-Trust Act__.------- 


UNITED STATES v. MARYLAND & VIRGINIA MILK Propucers’ Ass’N, 
Inc. ET AL. (U. S. D. C., D. Columbia, 1950), 90 F. Supp. 681. 
Grant and denial of motion for judgment—Activity not consti- 
tuting conspiracy to fix prices in violation of Sherman Anti- 
Trust Act—Evidence failing to establish conspiracy in viola- 
tion of Sherman Anti-Trust Act—Legality of “full supply” 
contracts under Sherman Anti-Trust Act—Aim of Federal 
Anti-Trust Laws—Marketing agreements—Exemption from 
anti-trust laws—Administrative law and procedure—Judicial 
review of Secretary’s action in adjusting milk prices—Illegality 
of “full supply” contract under Sherman Anti-Trust Act in 
absence of submission to regulation by Secretary—Violation of 
Sherman Anti-Trust Act by cooperative association—Evidence 
failing to establish violation of Sherman Anti-Trust Act_-__- 
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1942), 47 F. Supp. 145. Exhaustion of administrative remedy-- 
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993, 83 L. ed. 1446. Constitutionality of act—Validity of Order 
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F, 2d 167. Exhaustion of administrative remedy—Judicial re- 
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UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORA- 
TION, ET AL., (U. S. D. C., N. D. Ohio, 1948). Preliminary 
mandatory injunction—Compliance with milk order while its 
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UNITED STATES v. TITUSVILLE Dairy PropuctTs Co. (D. C., W. D. 
Pa., 1945), 63 F. Supp. 104. Mandatory injunction—Stay of 
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UNITED STATES v. TURNER Dairy Co. (C. C. A., 7th Cir., 1947), 
162 F. 2d 425. Court enjoining compliance with and restraining 
violation of milk marketing order—Right of government to 
mandatory injunction to compel payment of amounts due un- 
der milk marketing order—Interlocutory order—Final decision. 


UNITED STATES v. TURNER DAIRY COMPANY (C. C. A., 7th Cir., 
1948), 166 F. 2d 1. Modification of judgment of lower court by 
appellate court—Filing of reports—Payment of sums due 
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market administrator—Exhaustion of administrative remedy— 
Finding of ascertainment and determination of parity price— 
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criminatory or deceptive practices.........-.--.-.---------- 


MIROTZNIK ET AL, v. UNITED STATES ET AL. (D. C., E. D. N. Y., 
1946), 64 Supp. 635. Unauthorized revocation of license— 
Denial of application for license of unlicensed partner___.---- 

MORGAN ET AL. v. UNITED STATES ET AL. (U.S. D. C., W. D. Mo., 
1936), 298 U. S. 468, 56 S. Ct. 906, 80 L. ed. 1288. Fair hear- 
ints BUONO R iin ccccanncckduasiaddsndeantewdsuae 

MORGAN ET AL. v. UNITED STATES ET AL. (U.S. D. C., W. D. Mo., 
1938), 304 U. S. 1, 68 S. Ct. 773, 82 L. ed. 1129. Fair hearing— 
ONS GROIN 5 ios oc cnr cnaimoninedmncwenanaadiaaradee 

NOSTRAND POULTRY MARKET, INC, v. UNITED STATES ET AL, (D. C., 
E. D. N. Y., 1945), 59 F. Supp. 245. Denial of application for 
license—Constitutionality of act.__~- a clas soa ed ba dhs wince opghuitaaies 

Sioux Ciry Stock Yarps CoMPANY v. UNITED States (D. C., 
N. D. Iowa, 1943), 49 F. Supp. 801, Cease and desist from re- 
fusing to render stockyard services___.....------------.---- 

St. JosepH Stock Yarps COMPANY v, UNITED States (D. C., 
W. D. Mo., 1935), 11 F. Supp. 322. Validity of stockyards 
O60 GE cinco cunndownman ei iieati adele alae well 

St. JosepH Stock YarDS COMPANY v. UNITED States (U. §S., 
D. C., W. D. Mo., 1936), 298 U. S, 38, 56 S. Ct. 720, 80 L, ed. 
1033. Validity of stockyards rate order__._.....---.-------.-- 
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CUMULATIVE LIST OF COURT DECISIONS 


STAFFORD ET AL. v. WALLACE (U. S. D. C., N. D. IIl., 1922), 258 


U.S. 495, 52 S. Ct. 397, 66 L. ed. 735. Constitutionality of act- 


SULLIVAN Co. v. WELLS (U.S. D. C., D. Nebr., 1950), 89 F. Supp. 


317. Action of seller as constituting estoppel—Principal and 
agent—Liability of innocent agent—Courts—Supreme Court 
decisions followed by Federal Court—Duty of licensed con- 
signor under Packers and Stockyards Act, 1921 to serve all 
RIAU UTR 23S 2 a ee 


UNITED STATES ET AL, v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 


1939), 307 U. S. 183, 59 S. Ct. 795, 83 L. ed. 1211. Retention 
of funds pending determination of rate order__-_------------ 


UNITED STATES ET AL. v. MORGAN ET AL. (U.S. D. C., W. D. Mo., 


1941), 313 U. S. 409, 61 S. Ct. 999, 85 L. ed. 1429. Validity of 
rate order—Criticism of Supreme Court decision____.-_-_---- 


Perishable Agricultural Commodities Act, 1930 
A. J. Conroy, INC. v. WEYL-ZUCKERMAN & Co. (D. C., N. D. Cal., 


1941), 39 F. Supp. 784. Reparation—Failure to deliver without 
reasonable cause—Seller liable to buyer for loss due to latent 
defect—Judicial notice—Watery soft rot disease of field ori- 
gin—Pamphlet published by Department—Passage of title— 
Title and risk passed to buyer, when—F. o. b. shipping point— 
Normal deterioration loss—Applicability of law of sales to 
act—Findings of Secretary accepted by court_._------------- 


ABE RAFELSON Co., INC., APPELLANT v. R. G. TUGWELL, AS ACTING 


SECRETARY OF AGRICULTURE, APPELLEE (C. C. A., 7th Cir., 1935), 
79 F. 2d 653. Injunction—Power of court to enjoin Secretary 
from threatened action to revoke license and impose fines and 
penalties—Exhaustion of remedy—Consideration of constitu- 
MONBIUY. GLIROUs Sonn cas oes Sateal cesweekse neste eeeeteou 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 


(U. S. D. C., M. D. Pa., 1949), 9 F. R. D. 248. Personal service 
of notice of appeal not required—Nonresident adverse party— 
Service by registered mail—Proceedings under Perishable Agri- 
cultural Commodities Act, 1930 excepted from Federal Rules of 
Civil Procedure—Commencement of proceedings__..._.-------- 


ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET 


(U. S. D. C., M. D. Pa., 1949), 87 F. Supp. 124, De novo pro- 
ceeding—Effect of evidence failing to overcome prima facie 
case—Damages—Resale of commodity—Costs—Reasonable at- 
i eee ese eee 


AMERICAN FRUIT GROWERS, INC. v. LEWIS D. GOLDSTEIN FRUIT 


AND PRODUCE CORPORATION (D. C., E. D. Pa., 1948), 78 F. 
Supp. 309. Want of jurisdiction of district court—Failure to 
file appeal from Judicial Officer’s decision within period re- 
I ON oO deena ado een edna nnixeannaen 


BAcoN BROTHERS v. CAD HEATON FRUIT COMPANY (U. S. D. C., 


E. D. Ill, 1946). Constitutionality of act—Jurisdiction of 
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Perishable Agricultural Commodities Act, 1930—Continued 


CUMULATIVE LIST OF COURT DECISIONS 


Secretary—Diversity of citizenship—Jurisdiction of district 
court—Appeal from decision of Secretary__---------------- 


BAcON BROTHERS v. CAD HEATON FRUIT CoMPANY (U. S. D. C., 
E. D. Ill., 1947). Interest allowed on contract—Amount of 
attorney’s fee allowed counsel for appellees______.___--------- 


BARKER-MILLER DISTRIBUTING Co. v. BERMAN (D. C., W. D. N. Y., 
1934), 8 F. Supp. 60. Secretary’s order sustained by court— 
Assumption by court of jurisdiction of Secretary—Effect of 
prima facie case made out by findings and order of Seeretary— 
Proper manner of avoiding effect of finding of Secretary— 
Inapplicability of statute of frauds to transaction involving 
purchasing agent of buyer—Damages—Performance of duty 
by buyer in minimizing loss—Right of rediversion where buyer 
failed to acquire title to commodity__........_.___._--------- 


BELL ET AL. v. MAIN (D. C., E. D. Pa., 1943), 49 F. Supp. 689. 
Transaction constituting sale, and not consignment_____-_~--_- 


CALIFORNIA FRUIT EXCHANGE v. Morris HENRY AND ANTHONY 
SPRACALE, PARTNERS, T/A SPRACALE FRUIT COMPANY. (U.S. 
D. C., W. D. Pa., 1949), 89 F. Supp. 580. Interpretation of con- 
tracts—Prima facie case made out by findings of Secretary— 
When uncontradictory testimony raises a question of fact— 
Buyer assuming risk of normal deterioration losses arising in 
transit—Proof of existence of custom and usage—Burden of 
proof as to existence of custom and usage—Measure of dam- 
ages based on resale of commodity—When irregularities in con- 
duct of juror or counsel authorize new trial—Jurors not con- 
Gleaed We atgled Vane seo cee i a wee cee 


ERNEST E. FADLER Co. v. HESSER (C. C. A., 10th Cir., 1948), 166 
F. 2d 904. Rejection of commodity—Assent of seller to rescis- 
sion—Implied warranty of merchantability—Implied warranty 
of suitable shipping condition—Appeal—Defenses open on ap- 
peal from Secretary’s reparation order—Relationship of act to 
law of sales—Passage of title—Lack of right of rescission, when 


HANDLER PRODUCE CoMPANY v. M. A. McPeters (U. S. D. C., 
S. D. Ill, 1949). Appeal from reparation order—Findings of 
fact and order of Secretary approved by court—Prima facie 
evidence—Section 499g (c) of act—Jurisdiction of court—Sub- 
stantial evidence—Failure to overcome prima facie case___--~- 

HARCOURT-GREENE Co. v. PENNSYLVANIA MACARONI Co, (U. S. 
D. C., W. D. Pa. 1949), 82 F. Supp. 488. Contract of purchase 
and sale—Effect of failure to comply with statute of frauds— 
Evidence—F ailure to show breach of contract___..-..-------- 


HOFFMAN BANANA COMPANY ¥v. SCHULTZ BROKERAGE Co., a part- 
nership (D. C., W. D. Texas, 1947). Attorney’s fee—Allow- 
ances as part of cost of case—Interest__..--.....---------~-- 

JOSEPH DENUNZIO FRUIT COMPANY v. CRANE, D, B. A. ASSOCIATED 
FRUIT DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING 
Company (D. C., S. D. Cal., 1948), 79 F. Supp. 117. Trial de 
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* Certiorari denied by the Supreme Court on December 6, 1046, 835 U.S, 885. 


CUMULATIVE LIST OF COURT DECISIONS 








novo—Evidence aliunde or de hors the record—Contracts— 
Offer and acceptance—Meaning of term “booked”—Antici- 
patory breach—Buyer’s remedy—Statutes—Construction and 
interpretation—Punctuation as aid in—Illegality of contracts— 
“Signature,” what is—Statute of frauds, how satisfied—Tele- 
type messages—Principal and agent—Principal partially dis- 
closed—Damages—Emergency Price Control Act—Courts— 
Question of election to hold party liable—Application of na- 
tional law to federal questions—Administrative law—Findings 
of fact and reparation order as prima facie evidence__-_----~- 


JOSEPH DENUNZIO FRUIT Co. v. CRANE ET AL. (U.S. D. C., S. D. 
Cal., 1950), 89 F. Supp. 962. Illegality of contract of purchase 
and sale under Emergency Price Control Act—Inapplicability 
of section 1599 of California Civil Code to illegal contract of 
purchase and sale under Emergency Price Control Act—Il- 
legality of contract of purchase and sale in violation of Emer- 
gency Price Control Act—Illegality of contract under California 
a a oa aa ac ee 


JOSEPH MARTINELLI & Co., INc. v. L. GILLARDE Co. (D. C., D. 
Mass., 1947), 73 F. Supp. 293. Lawful rejection of commodity 
sold on basis of rolling acceptance final because of inherent 


defect—Cladosporium rot—Passage of title—Risks of normal 
aeterioration and damage: in transit... 2c 5. occa ccc 


JOSEPH MARTINELLI & Co. INc. v. SIMON SIEGEL COMPANY (U. S. 
C. A., lst Cir. 1949), 176 F. 2d 98. Right of buyer on an f. o. b. 
acceptance final basis to reject commodity because of fraud— 
Right of buyer on an f. o. b. acceptance final basis to avoid 
contract induced by fraud—Effect of discovery of fraud after 
breach of contract—Fraud as a defense after its discovery— 
Contract induced by fraud voidable—Election of remedy by 
party defrauded—Right to recover damages for fraud by party 
breaching contract—Court decisions distinguished___._..__--__- 


KReuGeR v. ACME FruIT COMPANY (C. C. A., 5th Cir., 1935), 
75 F, 2d 67. Constitutionality of act_..--- Se eaci sda tkitinwalaex 


L. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INC. (C. C. 
A., [st Cir., 1948), 168 F. 2d 276.* “Rolling acceptance final’ 
sale—Unlawful rejection—Waiver of right to claim damages by 
unlawful rejection of shipment—Relationship of contract terms: 
“rolling acceptance,” “rolling acceptance final” and “f, o. b. 
acceptance final”—Buyer’s remedy under contract of “rolling 
acceptance final”—Substantial and practical compliance with 
bond requirements of act i crater a - spades 
4. GILLARDE COMPANY v. JOSEPH MARTINELLI & Co., INC. (C. C. 
A., Ist Cir., 1948), 169 F., 2d 60.* Unlawful rejection—Waiver 
of right to claim damages for breach of contract—Prior judg- 
ment amended—Statutes—Departmental interpretation of 
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Perishable Agricultural Commodities Act, 1930—Continued 
L. Yukon & Sons PRoDUCE COMPANY v. FINERMAN AND SCHOEN- 


CUMULATIVE LIST OF COURT DECISIONS 


BuRG (U. S. D. C., S. D. California, 1948) Failure to re- 
pay purchase price—Lack of suitable shipping condition—Law- 
Dr Se a ee a 


LOGIN CORPORATION v. S. BoTNER & Sons (D. C., N. D. Cal., 


1947), 74 F. Supp. 133. Sufficiency of bond—Motion to dismiss 
appeal—Motion to strike bond__._._---______________------ 


MILE END FRUIT EXCHANGE, INc. v. O. S. HURLEY, D.B. A. O. S. 


HURLEY PropUcE Co. (U. S. D. C. N. D. Texas, 1945) Judg- 
ment upon verdict of jury—Bond in double amount of repara- 
tion award—Atiormey’s fee... 5. kn no te ect 


Pasco CoUNTY PEACH Ass’N v. J. F. SOLLEY & Co., INc. (C.C.A., 


4th Cir., 1945), 146 F. 2d 880. Principal and agent—Agent’s 
authority to receive advances—Authority of agent not estab- 
lished by broad language letter—Agent’s authority to receive 
payment not implied from his authority to sell—Presumption 
of authority of agent to receive payment affected by his re- 
stricted authority—Assumption of risk of lack of agent’s au- 
thority—Lack of right of agent to use agency for his benefit— 
Customs and usages—Seller not bound by custom lacking force 
of law—Effect of specific notice limiting scope of agent’s au- 
Thoriiy pon: Damien: COAG aia a oii cece en 


ROTHENBERG v. ROTHSTEIN & Sons (U.S. C. A., 3d Cir., 1950), 


181 F. 2d 345. Appeal—Right to submit views with respect to 
questions deemed decisive—Acceptance of offer by telephone in 
Pennsylvania as resulting in Pennsylvania contract—Reargu- 
ment—Question of effect of state statute of frauds____._ _--- 


ROTHENBERG v. H. ROTHSTEIN & Sons (U.S.C.A., 2d Cir., 1950), 


183 F. 2d 524. Appeals—Applicability of state statute of 
frauds to contract of purchase and sale under Perishable Agri- 
cultural Commodities Act—Courts—Conflict of laws—Su- 
premacy of federal law—Substantive effect of statutes of 
frauds of states rendering parol contract void—Statute of 
frauds of Pennsylvania construed by appellate court as pro- 
cedural—Applicability of procedural limitations of statute of 
frauds of Pennsylvania to suit for reparation under Perishable 
Agricultural Commodities Act—Grant of remedies by Perish- 
able Agricultural Commodities Act—Remedies—Meaning of 
term under §5 of Perishable Agricultural Commodities Act— 
Failure to notify seller of rejection of produce within limitation 
period as constituting acceptance—Supremacy of Federal over 
state statute-_. 


SAWYER ET AL. v. PASKOFF ET AL.; SAME v, PEISAKOFF ET AL. 


(D. C., W. D. Pa., 1947), 74 F. Supp. 24. Sufficiency of evi- 
dence, relating to performance of contract, for jury-——Denial 
of motion for new trial 


SMITH v. WHITE ET AL. (D. C., E. D. Mo., 1942), 48 F. Supp. 


554. Authority of Secretary to promulgate procedural rules— 
Evidence—-Secretary’s action presumed in accordance with pro- 
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CUMULATIVE LIST OF COURT DECISIONS 






cedural rule—Reconsideration of reparation order—Findings 
of Secretary—Prima facie evidence—Allowance of claim after 
reconsideration—Effect of record failing to disclose rules of 
practice relative to reconsideration of reparation order— 
Courts—Consideration by court of supporting testimony not 
within record before Secretary—Function of court relative to 
reparation proceeding—Effect of failure to establish seller’s 
notice of resale contracts—Practice and pleading—Amended 
complaint—Damages—Seller’s inability to meet issue relative 
to market price of produce justified—Federal Rules of Civil 
Procedure—Amended proceedings to conform to proof—Con- 
tract of purchase and sale—Damages for nonperformance-_--- 
SPANO v. WESTERN FRuIT GRowERS, INC. (C.C.A. 10th Cir., 
1936), 83 F. 2d 150. Trial de novo—Challenge of findings with- 
out producing evidence before Secretary—Meaning of trial de 
novo—Prima facie effect of findings and orders—Rebuttable 
presumption—Statutes—Construction and interpretation—Con- 
struction. of ‘words:in common 80... ....6.<6<56+--5---=---<- 
THE LERoy DyAL CoMPANY, INc. v. ALLEN (D. C., E. D. S. Caro- 
lina, 1946). Breach of contract justifying rejection by buyer 
Crrnraca iis. a oo nn ewnweunsas 
THE LERoy DyAL ComPANy, INc. v. ALLEN (C. C. A., 4th Cir., 
1947), 161 F. 2d 152. Immaterial breach of contract by seller 
not justifying rejection by buyer—Meaning of term f. o. b. 
SARI CIN re ae 
UNITED STATES v. SOLOMON (D. C., E. D. IIl., 1944), 3 F. R. D. 
411. Action to enjoin dealer from operating without a license— 
Penalties—Jurisdiction—Interstate commerce—Fresh  vege- 
tables—Inapplicability of Federal Rules of Civil Procedure in 
civil suits of quasi-criminal nature—Mistrial—Effect of cross- 
examination erroneously allowed by court...--.------------- 
W. H. Laiver & Co., Inc. v. C. E. JAcKSON Co. (D. C., D. Mass., 
1948), 75 F. Supp. 827. Dismissal of motion to dismiss appeal 
for want of jurisdiction—Motion for leave to amend answer 
granted—Denial of motion for judgment on pleadings.------ 
WESTERN Fruit GROWERS, INC. v. BEILMAN PRODUCE Co., INC. 
(D. C., M. D. Pa., 1948), 75 F. Supp. 334. Unlawful rejection— 
Damages—Costs—Attorney’s fee.....---------------------- 


Sugar Act of 1948 


CENTRAL ROIG REFINING CO. ET AL, v. SECRETARY OF AGRICULTURE 
(Porto RICAN AMERICAN SUGAR REFINERY, INC., ET AL., INTER- 
VENoRS) (U.S. C. A., D. Columbia, 1948), 171 F. 2d 1016. 
Validity of Order No. 18—Administrative law—Judicial review 
of administrative action—Constitutionality of provisions of act 


SECRETARY OF AGRICULTURE, PETITIONER v. CENTRAL ROIG REFIN- 
ING COMPANY, WESTERN SUGAR REFINING COMPANY, ET AL. (No. 
27.) Porto RICAN AMERICAN SUGAR REFINERY, INC., PETITIONER 
v, CENTRAL ROIG REFINING COMPANY AND WESTERN SuGAR RE- 
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CUMULATIVE LIST OF COURT DECISIONS 


Sugar Act of 1948—Continued 
FINING COMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, 
PETITIONER v, SECRETARY OF AGRICULTURE, PoRTO RICAN AMERI- 
CAN SUGAR REFINERY, INC., ET AL. (No. 32.) (Cert. to U. S. 
C. A., D. Columbia, 1950), 338 U.S. 604. Validity of Order 
No. 18—Proper measure as to “past marketing” and “ability 
to market”—Administrative law—Scope of judicial review of 
administrative action—Scope of commerce clause—New prob- 
lems—Order No. 18—Commerce—Geographic uniformity of 
regulation—National policy—Due process—Commerce clause— 
Discrimination—Sugar Act of 1948—Refined sugar quotas— 
Constitutional law—Courts—Scope of review of validity of 
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